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INTRODUCTION AND SUMMARY OF ARGUMENT

The district court found the government in civil contempt and
awarded attorneys’ fees to Hornbeck on that basis, not because the
government had violated any term of its preliminary injunction order,
but because of what the district court viewed as “dismissive conduct.”
The district court’s contempt theory, which Hornbeck now defends,
ignores the firmly established limitations on the judiciary’s contempt
power and the separation of powers principles behind them.

Civil contempt is an inelastic doctrine that does not allow a court
to impose sanctions when it merely disagrees with a party’s purported
“dismissive conduct.” Civil contempt will lie only if the putative
contemnor has violated an order that is clear and unambiguous, Int’
Longshoremen’s Ass’n v. Phila. Marine Trade Ass’n, 388 U.S. 64, 76
(1967), and the violation has been proved by “clear and convincing
evidence,” Martin v. Trinity Indust., 959 F.2d 45, 47 (6th Cir. 1992). As
the Supreme Court has emphasized, the “potent weapon” of contempt
sanctions may not be “founded upon a decree too vague to be
understood.” Intl Longshoremen’s Ass'n, 389 U.S. at 76. Put another

way, “the party enjoined must be able to ascertain from the four corners
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Case: 11-30936 Document: 00511793268 Page: 8 Date Filed: 03/19/2012

of the order precisely what acts are forbidden.” Drywall Tapers &
Painters of Greater N.Y., Local 1974 v. Local 530 of Operative Plasterers
& Cement Masons Int’l Ass’n, 889 ¥.2d 389, 395 (24 Cir. 1989).

Here, the preliminary injunction order was clear, but limited only
to enforcing the May Directive. R:2247. Interior did not enforce the
May Directive after the district court’s order, and ultimately rescinded
it. The order does not prohibit Interior from issuing a new suspension
directive; does not prohibit Interior officials from discussing a new
suspension directive; and does not require Interior to seek the district
court’s permission before issuing a new suspension. The asserted acts
or fatlures upon which the district court based its contempt finding
against Interior do not viclate any clear and unambiguous directive in
the preliminary injunction order in a manner that could conceivably be
held contumacious under governing law. The district court erred.

STANDARD OF REVIEW

This Court reviews de nove a district court’s decision to invoke its
inherent contempt power. U.S. Br. at 18. Hornbeck disagrees and
argues that review is for an abuse of discretion, but, even under that

standard, review of underlying legal questions is de novo. See Am.

ED_002388E_00005732-00008



Case: 11-30838 Document: 00511793269 Page: 8 Date Filed: 03/18/2012

Atrlines, Inc. v. Allied Pilots Ass'n., 228 ¥.3d 574, 578 (5th Cir. 2000}
(abuse-of-discretion review of civil contempt orders involves de novo
review of the underlying legal rulings). The question presented here is
whether the preliminary injunction order prohibited the conduct upon
which the district court grounded its contempt finding., U.S. Br. at 18
As this Court previously has held, “the interpretation of the scope of
[an] injunctive order]] is a question of law to be determined by the
independent judgment of this Court.” Drummond Co. v. Dist. 20, United
Mine Workers of Am., b98 F.2d 381, 385 (5th Cir. 1979); see alsc Latino
Officers Ass'n City of N.Y. v. City of New York, 558 F.3d 159, 164 (2d
Cir. 2009). Thus, even under an abuse of discretion standard, because
the question before this Court is a legal one, review is de novo.

In any event, because “the threshold for the use of inherent power
sanctions is high,” review under the abuse of discretion standard s
particularly probing in contempt cases. See Crowe v. Smuth, 151 F.3d
217, 226 (5th Cir. 1998); see also United States v. Local 1804-1, 44 F.3d
1091, 1095-96 (2d Cir. 1995) (“[Tihis Court’s review of a contempt order
for abuse of discretion is more rigorous than would be the case in other

situations in which abuse-of-discretion review is conducted.”). Under
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the facts and circumstances of this case, the district court abused its
discretion in awarding attorneys’ fees to Hornbeck without finding a

clear violation of a “definite and specific” existing court order.

ARGUMENT

As explained in the opening brief, the district court erred when it
held the government in civil contempt for what it deemed to be
Interior’s “dismissive conduct” rather than because Interior had
viclated the terms of its preliminary injunction order. U.S. Br. at 19-34.
The preliminary injunction order only prevented Interior from enforcing
the May Directive, and the record is clear that Interior did not enforce
the May Directive after the issuance of the preliminary injunction. The
district court thus erred when it held Interior in civil contempt and
awarded attorneys’ fees to Hornbeck on that basis.

A,  The government at all times complied with the
preliminarv injunction order.

There was a short twenty-day period between the issuance of the
preliminary injunction order on June 22, 2010, which prohibited
Interior from enforcing the May Directive, and the issuance of the July
Directive on July 12, 2010. Because deepwater operators did not

immediately resume drilling in the days following the district court’s
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preliminary injunction order, Hornbeck speculates that Interior must
have enforced the May Directive. Br. at 28. Beyond its own
speculation, Hornbeck offers no evidence that Interior enforced the May
Directive, let alone the kind of clear and convincing evidence that is
necessary to support a contempt finding. See Test Masters Servs. v.
Singh, 428 F.3d 559, 582 (5th Cir. 2005) (clear and convincing evidence
must be “so clear, direct and weighty and convincing as to enable the
fact finder to come to a clear conviction, without hesitancy, of the truth
of the precise facts of the case”). Although Hornbeck attempts to make
much of it, it is entirvely unremarkable that deepwater drilling did not
resume. Resumption of deepwater drilling is inherently a technically
and logistically challenging endeavor that requires careful planning in
all circumstance and, at the time the preliminary injunction was issued,
both the operators and Interior were paying special attention to
ensuring that all existing planning, safety and spill response

requirements were being met.! Thus, the fact that drilling did not

1 For example, the operators required time to comply with certain
certification and other requirements that had been recommended in the
report requested by the President entitled “Increased Safety Measures
for Energy Development on the Outer Continental Shelf” (Safety
Measures Report), dated May 27, 2010. R:66-109. Lessees had been

ED_002388E_00005732-00011
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immediately resume was not because Interior enforced the May
Directive, but because resumption of operations unavoidably takes time
and there was insufficient time for the operators to resume drilling.
Lacking any evidence that Interior enforced the May Directive,
Hornbeck argues that the sanction of civil contempt is nonetheless
warranted given what the district court called the government’s
“dismissive conduct” that the court viewed as a “determined disregard”
of the preliminary injunction order. The dismissive conduct, Hornbeck
argues, 1s that Interior disagreed with the district court’s order; made
that disagreement known to the public; informed the public it would
appeal the order and issue a new directive supported by additional
evidence; and, in fact, issued a new directive without first asking the
district court for permission. Br. at 23-24. But, as explained in the

opening brief, this conduct -- which was authorized by Interior’s

informed of these increased safety requirements in a Notice to Lessees
dated June 8, 2010 (NTL-05). These requirements were not at issue in
the Hornbeck litigation and were completely unaffected by the district
court’s preliminary injunction. Although some of these requirements
were later (in October of 2010) deemed to have been instituted without
proper notice and comment, Ensco Offshore Co. v. Salazar, No. 10-1941,
2010 WL 4116892, at *4-5 (E.D. La. Oct. 19, 2010), they were in effect
at the time of the preliminary injunction order and most are now
mcorporated into rules promulgated by Interior, see 30 C.F.R. Pt. 250,

ED_002388E_00005732-00012
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statutory responsibility to maintain the safety and security of the Outer
Continental Shelf -- cannot support a contempt finding because none of
it violates the preliminary injunction order. U.S. Br. at 24-33.

Publicly expressing disapproval of and appealing a district court
order is not improper and, more importantly, it is not prohibited by the
preliminary injunction order. Publicly expressing an intention to, and
exercising statutory authority to, issue a new suspension directive after
addressing the procedural flaws that the district court identified in the
May Directive is not improper and, more importantly, it is not barred by
the preliminary injunction order. In the Outer Continental Shelf Lands
Act (OCELA), Congress entrusted the Secretary of the Interior with the
authority to ensure the safety and security of the Outer Continental
Shelf. See 43 U.S.C. §§ 1332, 1334. In issuing the July Directive, the
Secretary acted on that authority during a time when a massive
amount of o1l was spilling, or had spilled, into the Gulf's waters. The
preliminary injunction order did not, and indeed could not, prevent the
Secretary from acting within his statutory authority. See Monsanito Co.

v. Geertson Seed Farms, 130 8.Ct. 2743, 2758 (2010) (holding that a

ED_002388E_00005732-00013
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court abused its discretion when it enjoined an agency from issuing a
new decision “pursuant to authority vested in the agency by law”).

In short, the government did not violate the preliminary
injunction order. The preliminary injunction order solely prohibited the
government from enforcing the May Directive. R:2247. Immediately
after the district court issued the preliminary injunction order, Interior
notified all of its employees not to enforce the May Directive. R:2418.
Interior thereafter notified the operators who had received suspension
letters that the suspension no longer had legal effect, even though the
preliminary injunction order itself did not require notice to be given to
these operators. R:2414. Then, in July 2010, Interior withdrew the
May Directive in its entirety, and replaced it with a new directive (the
“July Directive”) that more thoroughly explained the purpose and need
for the suspension and was based on a more complete record as well as
the “ever-growing evidence” of the need for a suspension. R:2256-57;
2411; R52:232-60. As the district court concluded, this rescission of the
May Directive had “administrative force,” RS81:1237, and, as this Court

confirmed, after that rescission, the May Directive was “legally and
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practically dead,” R82:356-57.2 The record thus is clear: At no time
subsequent to the district court’s preliminary injunction order did
Interior enforce the May Directive.

B. None of the actions cited by Hornbeck viclated the
preliminary iniunction order

1. The preliminary injunction order did not require
Interior to seek g remand, and federal agencies
typieally do not need o request g remand.

As established in the government’s opening brief, the preliminary
injunction order did not require Interior to seek a remand before
exercising the authority provided to it by Congress in OSCLA to
manage the safety and security of the Outer Continental Shelf. U.S. Br.
at 26-28. Hornbeck does not dispute the absence of this requirement in
the order, but contends that a finding of contempt nevertheless is
warranted because in failing to request a remand “Interior failed to
follow proper procedure.” Br. at 29-32. But even if Hornbeck were

correct that Interior failed to follow a required procedure that would not

2 A recent Tenth Circuit decision in an unrelated matter confirms the
correctness of this Court’s conclusion that the rescission of the May
Directive and the issuance of the procedurally distinct July Directive
mooted the challenge to the May Directive. See Wyoming v. Dep’t of the
Interior, _F.3d__, 2012 WL 642126, *7-8 (10th Cir. Feb. 29, 2012).
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justify a finding of contempt. “Contempt is committed only if a person
viclates a court order requiring in specific and definite language that a
person do or refrain from doing an act.” Martin, 959 F.2d at 47.
Because neither the preliminary injunction order, nor any other court
order, required Interior to request a remand before exercising its
statutory authority to manage the Outer Continental Shelf, the absence
of a remand request cannot serve as a basis for contempt. Id.

To the extent Hornbeck is arguing that the absence of a remand
request 1s somehow akin to enforcing the May Directive, that argument
is illogical. Hornbeck never explains how the absence of a remand
request is related to, or somehow the equivalent of, enforcing the May
Directive. It is not. Failing to request a remand is entirely different in
kind than enforcing a drilling suspension under the May Directive.

Moreover, although it is irrelevant to a proper contempt analysis,
Hornbeck is incorrect that “proper procedure” compels agencies to
request a remand before revisiting a previous decision or issuing a new
decision outside the context of a formal administrative adjudication. As
explained in the opening brief, some statutes providing for judicial

review of formal administrative adjudication (i.e., those agency

10
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proceedings required to be made on the record after notice and
opportunity for hearing) include specific remand requirements. U.S. Br.
at 27 n.5. Where a lawswit is brought pursuant to one of these statutes
with a specific remand provision, courts have required agencies to seek
a remand before reopening formal administrative proceedings. Id.

Hornbeck nevertheless contends that “the general rule [is] that an
agency decision that is under judicial review should not be reconsidered
until the agency moves for remand, or for the court to hold the case in
abeyance.” Br. at 29. There is no such general rule. The Supreme
Court directly and emphatically has rejected the notion that agencies
must ask courts to remand or to hold a case in abeyance before they
may reconsider their decisions. In United States v. Benmar Transport
& Leasing Corp., 444 U.5. 4 (1979), the Supreme Court specifically
referred to Hornbeck’s purported rule that agencies must ask courts to
remand or to hold a case in abeyance before reconsidering their
decisions as an “empty formality” that cannot be imposed on an agency
“anless Congress chooses to” impose it. 444 1.8 at 6-7 & n.*.

Contrary to Hornbeck’s argument, the general rule is that absent

“a specific statutory limitation, an administrative agency has the

i1
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inherent authority to reconsider its decisions.” Macktal v. Chao, 286
F.3d 822, 825-26 (5th Cir. 2002).3 Thus, unless Congress provides
otherwise, an agency may reconsider a decision and issue a new one,
even while litigation is pending and without seeking court approval.
As noted in the government’s opening brief, the Supreme Court
recently reconfirmed the viability of this principle in Monsanto. The
respondents in Monsanto argued that the petitioners were not harmed
by an injunction preventing a federal agency from partially
deregulating genetically modified alfalfa while it prepared an
environmental impact statement because, even in the absence of the
mnjunction, “the case would have to be remanded to the agency” before
such a “partial deregulation [could] occur.” 130 S.Ct at 2753. The
Supreme Court rejected the argument, noting that it did “not see why

the District Court would have to remand the matter to the agency.” Id.

8 Macktal states that the agency must give notice of its reconsideration
and the reconsideration must cccur within a reasonable time. See 286
F.3d at 826. It is apparent from a case on which Mackial relies that
these notice and timeliness requirements must be based in statute. Id.
{citing Bookman v. United States, 453 F.2d 1263, 1265 (Ct. Cl. 1972)
(noting the statutory origin of the notice and timeliness requirements)).
To the extent any case holds otherwise, those holdings are inconsistent
with and do not survive Benmar Transport.

12
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at 2754. Tellingly, despite its prominent place in the opening brief,
Hornbeck never distinguishes, or even mentions, Monsanto.

The general rule that agencies do not need to ask a court’s
permission to reconsider their decisions, or to exercise their ongoing
statutory authority, is also prominent in Am. Farm Lines v. Black Ball
Freight Servs., 397 U.8. 532, 542 (1970). While Hornbeck cites Am.
Farm Lines for the proposition that agencies must ask for a remand, Br.
at 30, that case actually stands for the exact opposite proposition.
There, the Supreme Court held that “it was not necessary for the
[Interstate Commerce] Commission to seek permission of the court”
before reopening administrative proceedings. Id. at 1294 (emphasis
added). The Court noted that Congress sometimes curtails an agency’s
authority to act when a matter is pending before a court, but Congress
did not do so in Interstate Commerce Act. Id. at 1293,

The Court in Am. Farm Lines further stated that an agency “is
without power to act inconsistently with the Court’s jurisdiction,” id.,
but, in context, it is clear that the Court meant an agency, in
reconsidering its decision, cannot viclate an existing court order. In

Am. Farm Lines, a district judge had enjoined the operation of the

13
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agency's first order. Id. at 1291. After being enjoined, the agency
reopened the administrative proceedings, took additional evidence, and
issued a new order. Id. A district judge subsequently enjoined the
operation of the new order. Id. In concluding that the agency did not
“act inconsistently with the Court’s jurisdiction,” the Court noted that
the agency “did not interfere in the slightest with the court’s protective
order,” because the agency’s orders never took effect, contrary to the
court’s stay orders, and “the [first] stay order did not forbid it from”
reopening agency proceedings and issuing a new order. Id. at 1294.
Here, as in Am. Farm Lines, Interior did not act “inconsistently
with the Court’s jurisdiction” in issuing the July Directive because that
order did not require Interior to seek the court’s permission before
1ssuing a new dirvective and Interior never enforced the May Directive.
It also is noteworthy that cases like Am. Farm Lines, which
discuss the circumstances where agencies must request a remand, occur
in the context of formal administrative adjudications. So too do the
other cases on which Hornbeck relies. For example, Broussard v. U.S.
Postal Serv., 674 ¥.2d 1103 (Bth Cir. 1982), involved the review of a

Civil Service Commission decision that the applicable statute required

14
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be made on the record after notice and opportunity for hearing, i.e., a
formal administrative adjudication. See 5 U.8.C. §§ 7501, 7512, 7701
(1978) (Addendum (Add.) 4-8); 5 U.S.C. §§ 7513, 7701, 7703 (1982) (Add.
9-15). In a footnote in Broussard, this Court commented that “once a
judicial suit is filed, an agency should not unilaterally reopen
administrative proceedings--the agency should first ask the court to
remand the case to it.” 674 ¥.2d at 1108 n.4. This Court cited Exxon
Corp. v. Train, 554 ¥.2d 1310, 1316 (Bth Cir. 1977), and Anchor Line
Litd. v. Federal Maritime Comm’n, 299 F.2d 124, 125 (D.C. Cir. 1962).
Both Exxon and Anchor Line demonstrate that the requirement to
seek a remand is unigue to formal adjudication and that the remand
requirement arises not from “empty formality” of the sort found invalid
m Benmar Transport, but by statute. In Exxon, Exxon sought review,
pursuant to the judicial review provision of the Clean Water Act, 33
U.S.C. § 1369, of an EPA decision to deny a permit modification. 554
F.2d at 1314-15. The Clean Water Act contains a specific remand
provision, applicable to formal adjudications conducted under the Act,
authorizing a court to remand to the agency “if any party applies to the

court for leave to adduce additional evidence” and that party satisfies
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certain standards. Id. at 1316 & n.11 (citing 33 U.5.C. § 1369(c)).4
Thus, Exxon concerned review of a formal adjudication under the Clean
Water Act, a statute with a specific remand provision. Id.

Anchor Line Ltd. also concerned review of a formal adjudication
under a statute with a specific remand provision. 299 F.2d at 125.
Before assessing penalties pursuant to the Shipping Act, the Federal
Maritime Commission was required to hold a “full hearing” and make
“written findings.” 46 U.8.C. § 822-23 (1958) (Add. 1). Moreover, the
statute in effect at the time that provided for judicial review of the
Commission’s orders required a party wanting to introduce “additional
evidence” into the administrative proceeding to “apply to the court of
appeals” for “leave to adduce additional evidence.” See 5 U.S.C. §§
1032, 1037(c) (1964) (Add. 2-3). If the party seeking to introduce
additional evidence into the proceeding met certain standards, the
statute provided for the court to order the agency to take additional

evidence. Id. § 1037(c). Thus, Anchor Line, like Exxon, also concerned a

4+ Exxon also relied on cases concerning review of formal adjudication of
Federal Maritime Commission or Federal Communication Commission
actions brought pursuant to the Hobbs Act, or its precursor(s), that

includes a specific provision suggesting the agency must seek a remand
from the court before acting. See 28 U.S.C. §§ 2341(3)(A), 2347(c).
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formal adjudication under a statute requiring the agency to request a
remand before “adduc|ing] additional evidence.” Id.

This case does not involve judicial review of formal adjudication
brought under a statute like that in Am. Farm Lines, Broussard, Exxon
or Anchor Line. Hornbeck identifies no statute requiring Interior’s
decision to suspend drilling to be made formally on the record after
notice and a hearing, or any statute that requires the government to
seek a remand. To suggest that Interior needed to seek a remand in the
circumstances here misunderstands the relevant case law.

Put differently, the government did not reopen administrative
proceedings because there were no formal administrative proceedings
conducted or statutorily required. The May and July Directives were
not issued pursuant to a formal adjudicatory process, but were distinct
agency actions separately undertaken to protect public safety and to
discharge Interior’s ongoing management responsibilities under OCSLA
in a time of national crisis. See 43 U.8.C. §§ 1334, 1338. Thus, this
case i1s more like Monsanio, a case concerning an informal adjudication,

where the Supreme Court noted that, even where a there is a final
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judgment, a remand is not required before an agency exercises its
statutory authority. Monsanto, 130 S.Ct. at 2753-54.
% K ok

Ultimately, the exact circumstance in which the agency must ask
for a remand from the court is irrelevant to proper contempt analysis.
Even if a remand were required by some unstated legal principal
outside of the preliminary injunction order, the appropriate remedy is
not a finding of civil contempt because the order did not require Interior
to seek a remand before issuing a new directive. The court erred in
basing its contempt finding on the absence of a remand request.

2. The preliminagry injunction order did not prohibit
government officials from making statemenis.

As explained in the government’s opening brief, the preliminary
injunction order did not prohibit, nor likely could it have prohibited, the
Secretary or any other government official from making public
statements. U.S. Br. at 28-33. In times of national crisis, government
officials need to be able to communicate to Congress and the public
about a plan of action. Government speech is too important to silence.
See Pleasant Grove City, Utah v. Summum, 555 U.S. 460, 467-68 (2009)

(discussing importance and rationale for government speech doctrine).

18

ED_002388E_00005732-00024



Case: 11-30836  Document: 00511793269 Page: 25  Date Filed: 03/19/2012

Hornbeck does not dispute the potential chilling effect that
upholding a contempt finding here could have on government officials
trying to communicate to Congress and the public about a plan of
action, particularly in emergency circumstances. But Hornbeck argues
that “an agency, like any other enjoined party, can be held in contempt
for written or spoken defiance of a judicial prohibition.” Br. at 32. The
fact is, however, there was no judicial prohibition on speech.

Admitting that the order “did not specifically prohibit” the
statements made by the Secretary (Br. at 33), Hornbeck retreats to the
notion from Am. Airlines that “[t]he district court need not anticipate
every action to be taken in response to its order, nor spell out in detail
the means in which its order must be effectuated.” 228 F.3d at 578.
Hornbeck, however, misunderstands the context of this quote. This
quote refers to the flexibility that a court may give an enjoined party to
“effectuate” a clearly defined end result. Id. It concerned an injunctive
order that required a labor union to “take all reasonable steps” to end or
prevent a “sick-out.” Id. at 582. This Court approved of that order,
inferring that this “take all reasonable steps” provision did not need to

choreograph every step, because the court’s desired end result was
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sufficiently “definite and specific.” Id. at 578. Thus, if the specified
result was accomplished, i.e., the sick out ended, the union complied no
matter what means it used to accomplish that result.

Here, instead of a requirement to accomplish an end result like
that in Am. Airlines, the district court imposed a very specific and
limited prohibition against enforcing the May Directive. As should be
clear by now, Interior never enforced the May Directive. Interior thus
never engaged in the prohibited conduct, and it cannot be held in
contempt. Contrary to Hornbeck’s suggestion, a court cannot hold a
party in contempt for so-called “dismissive conduct” that neither was
required nor prohibited in a “definite and specific” court order, simply
because a court when issuing an injunction may provide the enjoined
party with some flexibility to accomplish the court’s desired end result.

Indeed, Rule 65 demands that a court entering an injunction
“state its terms specifically; and describe in reasonable detail . .. the
act or acts restrained or required.” Fed. R. Civ. P. 65((1LE)-(C). If
Hornbeck thought effectuating the district court’s injunctive order
required the district court to impose a prior restraint on the Secretary’s

speech and his ability to inform Congress and the public of his agency’s
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current position and future plans, it should have sought that relief in
the first instance or requested the district court to amend its order to
prevent the Secretary from making public statements or testifying
before Congress to this effect. That would have allowed the district
court to provide the Secretary with the notice required by Rule 65, and
would have provided the government with an avenue to seek appellate
review of what almost certainly would be an improper prior restraint on
speech or, at the very least, an overly broad preliminary injunction.
Finally, Hornbeck notably never denies that the Secretary had the
authority under OCSLA to issue a new divective. This retained
authority is something Hornbeck never reconciles in its steadfast desire
to have the courts punish the Secretary of the Interior for timely and
truthfully informing the public and Congress of his agency’s stance
either that the first suspension must stay in place (at the time,
assuming that this Court would grant a stay of or vacate the
preliminary injunction), or that a new suspension directive must be
prepared based on the “ever-growing evidence” of the need for a
suspension. R:2256-57; 2411. These communications to Congress and

the affected public about an agency’s intention to exercise the authority
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given to it by Congress should not be considered a basis for a contempt
sanction. Keeping the agency’s position and future intent hidden from
the public makes little sense and contravenes sound public policy.

In sum, because the Secretary’s statements and press release were
not restricted by the preliminary injunction order, the district court
erred in citing them as evidence of contempt.

3. The preliminary injunction order did not require
Interior to provide notification of the order.

Hornbeck argues that Interior did not comply with the
preliminary injunction order because it notified only the operators of 33
permitted wells of the injunction and not the operators of all 4,500
active leases in the Gulf's deepwater. Br. at 26-28. The district court
did not include a lack of notification as a basis for its contempt finding,
R52:869, and rightfully so. The preliminary injunction order did not
require any notice be given at all, but simply required Interior not to
enforce the May Directive. If Hornbeck thought that notice was
required to implement the order, the burden was on it, pursuant to Rule
65, to ask the district court to amend its order to include a notification
requirement. In the absence of such a request and amended order, the

government had no obligation to provide notice. That Interior
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nevertheless provided notice and exceeded what the preliminary
injunction order required of the agency is evidence of Interior’s
compliance with the order, not of a contumacious act.

Movreover, because not all operators who held leases were poised to
drill or had active drilling operations at the time of the May Directive,
Interior sent suspension letters only to those operators that were
actively drilling or were poised to drill. While a Notice to Lessees was
sent to all operators in the Gulf alerting them to the May Directive, it
was the suspension letters themselves that were the implementing,
enforceable documents. Thus, after the district court enjoined the May
Directive, it was entirely appropriate that Interior provided written
notice of the court’s preliminary injunction order only to those operators
who had received suspension letters from Interior. In regard to other
lessees, Interior never tock any action to enforce the May Directive
either before or after the preliminary injunction order. As discussed,
because the order provided only that Interior could not enforce the May
Directive, the affirmative notification letters and withdrawal of the

Notice of Lessees exceeded Interior’s obligation under the order.
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Again citing Am. Airlines, Hornbeck contends that an enjoined
party’s conduct satisfies the contempt standard for discbedience of a
court order when its notification lacks authoritative force. As discussed,
that case is clearly distinguishable. The order at issue in Am. Airlines
required a labor union to “take all reasonable steps” to end or prevent a
“sick-out.” 228 F.3d at 582. The court found the communication from
union leaders to the union members did not satisfy the order’s “all
reasonable steps” requirement because the communication was “so
lacking in authoritative forcefulness that [it] either [was] not heard at
all ... or fwas] discounted as being merely stage lines parroted for the
benefit of some later judicial review.” Id. (quotation omitted). Here, by
contrast, the preliminary injunction order did not contain a provision to
“take all reasonable steps” or even a provision requiring Interior
affirmatively to notify the operators of the court’s order. R:2247. The
order required no affirmative act at all. Id. It required Interior not to
take action, and Interior took no action that violated the order. Id.

Far from enforcing the May Directive, the only act prohibited by
the preliminary injunction order, Interior immediately informed all of

its employees not to enforce the May Directive. R:2413. Interior then
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explicitly notified those operators who had received suspension letters
of the preliminary injunction order, even though the order itself did not
require the government to provide any notice. R:2414. Interior
ultimately rescinded the May Directive when it issued the July
Directive. R52:232-60. Interior did not violate the order.

C. The district court did not find bad faith, Hornbeck

has failed to preserve a bad faith argument, and the
government did not act in bad faith.

Hornbeck argues, in the alternative, that the attorneys’ fees
award may be affirmed on the independent ground that the government
acted in bad faith. Br. at 34-36. But the bad faith argument is even
less compelling than the contempt argument.

Initially, Hornbeck is incorrect that bad faith is an alternate or
independent ground for affirming the district court’s fees award. “In
order to impose sanctions against [a party] under its inherent power, a
court must make a specific finding that {the party] acted in bad faith.”
Chaves v. M/V Medina Star, 47 F.3d 153, 156 (5th Cir. 1995); see also
Kipps v. Caillier, 197 ¥.3d 765, 770 (5th Cir. 1999). The district court,

however, explicitly declined to make any specific bad faith finding.
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R52:869-70. Thus, the requisite fact-finding necessary to support an
award of attorneys’ fees based on bad faith is absent.

Perhaps because the district court declined to make a bad faith
finding, Hornbeck does not explain the basis for its argument beyond
stating in a single sentence that “[t]he same evidence” that supports a
finding of contempt “equally supports” a finding of bad faith. Br. at 36.
The standards for findings of bad faith, however, are different from the
standards for contempt. See In re Lehiinen, 564 F.3d 1052, 1058 (8th
Cir. 2009) (explaining differences between bad faith and civil contempt
standards). Accordingly, Hornbeck’s one sentence of argument does not
preserve this issue for purposes of Rules 28(a)(9) and (b) of the Federal
Rules of Appellate Procedure, which require its brief to state its
“contentions and the reasons for them, with citations to the authorities
and parts of the record on which appellfees] rely.” This Court deems
arguments that do not comply with Rule 28 to be waived. See Maiter of
T-H New Orleans Lid. P’ship, 116 ¥.3d 790, 796 (5th Cir. 1997).

In any event, no reasonable fact-finder could find the government
acted in bad faith based on these facts. Like those for civil contempt,

“[t]he standards for bad faith are necessarily stringent.” Batson v. Neal
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Spelce Assocs., 805 F.2d 546, 550 (5th Cir. 1986). A court has “inherent
power” to award fees when it finds that a litigant has acted “in bad
faith,” but this power “must be exercised with restraint and discretion.”
Chambers v. NASCQO, Inc., 501 U.B. 32, 44-45 (1991). “A court should
invoke its inherent power to award attorneys’ fees only when it finds
that ‘fraud has been practiced upon it, or that the very temple of justice
has been defiled.”” Boland Marine & Mfg. Co. v. Rihner, 41 F.3d 997,
1005 (5th Cir. 1995) (quoting Chambers, 501 U.8. at 46)).

The evidentiary standards that apply to bad faith determinations
are similarly stringent. A court may consider “a party’s conduct in
response to a substantive claim, whether before or after an action is
filed, but [a finding of bad faith] may not be based on a party’s conduct
forming the basis for that substantive claim.” Sanchez v. Rowe, 870
F.2d 291, 295 (5th Cir. 1989) (emphasis in original); see also Positive
Software Solutions, Inc. v. New Century Mortg. Corp., 619 F.3d 458, 463
(6th Cir. 2010} (holding that district court erred in using inherent power
to sanction attorney for conduct occurring in arbitration). Any finding
of bad faith, moreover, must be supported by “clear and convincing

evidence.” Crowe, 261 F.3d at 563.

27

ED_002388E_00005732-00033



Case: 11-30836  Document: 00511793268  Page: 34  Date Filed: 03/19/2012

As noted, Hornbeck contends that “[t]he same evidence” that
supports a finding of contempt “equally supports” a finding of bad faith.
Br. at 36. This evidence consists of Interior issuing and publicly
announcing its intent to issue a new suspension directive based on a
new record without first asking the district court to remand or to hold
the case in abeyance. RS2:869. But not seeking a remand, even if one
were required, is at most legal ervor that would affect the validity of the
underlying action. That legal errvor should be addressed in a separate
lawsuit challenging the new directive. See Monsanto, 130 8.Ct. at 2758,
2760 (noting that a separate APA lawsuit is the appropriate means of
challenging a new decision). It is not, as alleged by Hornbeck, an act of
bad faith. See Sanchez, 870 F.2d at 295. Similarly, the Secretary, in a
time of national crisis, exercising the authority given to him by
Congress in OCSLA to manage the safety and security of the Outer
Continental Shelf, does not act in bad faith by issuing a new suspension
directive or publicly announcing his intention to issue one. See
Chambers, 501 U.S. at 46; Boland Marine, 41 F.3d at 1005. No

reasonable fact-finder could find bad faith based on these facts.

28

ED_002388E_00005732-00034



Case: 11-30836  Document: 00511793289 Page: 35 Date Filed: 03/19/2012

CONCLUSION

For the foregoing reasons as well as those stated in the
government’s opening brief, this Court should reverse the district court

and vacate the award of attorneys’ fees.

Respectfully submitted,

/s/ Allen M. Brabender

IGNACIA 5. MORENO

Assistant Attorney General
Environment & Natural Ees. Division

ALLEN M.BRABENDER

Attorney, U.S. Dept of Justice
Environment & Natural Res. Division
PO, Box 7415

Washington, DC 20044

Telephone: (202) 514-5316
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§ 822

The Bourd, upon it8 own mobion, may o ke
manner and, exesph as to ordevs for the payment
of money, with the same powers, investigaie
any viclation of this chapter. {(Bept. 7, 1918, ch
481, § 32, 35 Sitab. 736; Bx. Org. Ho. 81686, § 12, Juns
10, 1833; June 28, 1936, ch. 858, 3% 204, 904, 48 Béat.
1887, 2018, 1850 Reory. Plan Wo. 31, 3% 104 1), 30§,
308, off. May 24, 1850, 18 P, R. 3174, 64 Biat. 1274,
370

BErEsLe

For provisional repesi, ses note preceding section H01
of this title.

TRAVEFER OF FUowons

“Federal Maritime Bosrd” 40d “Bosrd” were substituted
for “commimitn” {(which had referencs to the United
Histes Maritime Commission) on authority of 1850 Heorg.
Plan No. 31, 88t out ax 2 note under sestion 1111 of this
ti%is.

AN executive and sdministrative Tunetions of the
Maritime Comumisdon were transferrad to the Chalrman
of the Maritime Commission by 184% Becrg. Plan ¥o. &
eff. Aug. B0, 1948, 14 P B. 5238, 88 Biat. 1089, Bec note
bt out under seetion 1111 of this title.

“Lemenission,” ag formeerly used in ikls settion, which
meant thie United States Maritime Commission, originally
read “hoard”, meening the United Btates Shipping Busrd,
Por dizsolution of the Board and transfer of 18 functions
% United States Maritime Commission by Bx. Ord. Ho.
8186 sud ot Juns 9, 1938, see note under swetion 802
©of this tile,

£ 822, Orders of Bonrd made only after full hearing.

Orders of the Federal Maritime Board relsling to
any violation of this chapter shall be mads ovdy after
#ull hearing, and upon 2 sworn complaint or in pro~
cesdings instituted of iis owo motion

A% ovders of the Pedergl Maritime Board, other
than for the payvment of money, made undsr this
ehapier, g8 amended or supplemented, shall con-
tinue in foree unfll s further order, or for &
specified period of time, ss zhall be prescribed in
the ovder, unless the ssme shall be suspended,
gy modified, or seb aside by the Bourd, or be 3us.
pended or set sside by & court of compeltent ju-
visdiction. (Septl. 7, 1816, ch. 4581, § 23, 25 Stat. 736,
Ex, Ord. Mo, 6188, § 12, June 18, 1938 June 29, 1838
eh, 858, §804, 48 Siab 2016, Aug 4, 1539,
oh, 417, § 1, 53 Stat. 1182; 1580 Reore Plan No, 31,
§5 104 (13, 305, 306, «ff. May 24, 1858, 15 & R. 3178,
64 Btat. 124, 13770

AaENuMARNTS

198840t Aug. 4, 1938, smended section by removing
ihe time lopiiRlion oo orders, except for the paymsnt
of money.

REFEALY

For provistonsl sepeal, sse note preveding section B0
of this title.

TRAMRVEE OF PUNCTIONS

“Pedornl Maritims Board” and “Board™ wers substitited
for “pomnission®”, "United States Maritime Commise
sion” and “Commission”, Gn authority of 1550 Reorg.
Flan Mo, 21, set oub a8 & note under section 1111 of this
title,

All sxecutive sand sdministrative functlons of the 3dari-
Hme Comroisslon were itranslerred 1o the Chalrman of
the Maritime Cotmission hy 1849 Reorg. Pisn No. 8, off.
Aug. 0, 1942, 14 P. B. 5228, 83 Stat. 1088, Ber nobs st
out undsr section 1111 of this title.

“Commission”, as fovmerly used in this section, which
meant the Uniied States Meritime Commission, originally
read "hosed”, meaning the United States Bhipping Board.
For dissciution of the Bosrd snd transfer of its fundtions
to United States Mariilme Commission by Bz Ord. Ho.
8188 and act June 28, 1938, see nute under seotion 504
of this title.
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Page 124

45823 Records of Board; copies; publicstion of re-
poris; evidence,

The Federsl Maritime Board shall enter of record
o writien repovt of every investigation made undey
this chapter in which g hearing has besn held, stat-
ing s conclusions, decigion, and order, and, if
reparation is awarded, the findings of fast on which
the award is made, and shall furnish a copy of such
report o all parties o the lnvestigation,

The Pederal Maritimes Bosrd may publish such re-
poris in the form bast adapied for public information
and use, angd such suthorized publicalinps shall,
without further proof or suthentication, be compe-
tent evidence of such yeports in all eourds of the
United States and of the Siates, Territories, Dis-
tricks. and possesslons thereof, (Bept. 7, 1818, ch,
451, § 24, 35 Statb. 738, Bx. Ord. Wo. 6166, § 12, June
18, 198%; June 22, 1838, ch. 858, §§ 204, 304, 4% Btan
1887, 2018; 1858 Reurg. Plan No. 21, §5 104 (1), 305,
306, off. May 94, 1858, 18 ¥ B 3178, 64 Stat. 1274,
13773

Berrats

For provisionsl repest, ste note prsceding ssoiion 801
af this title.

TRAWSFEL OF FUNCYIONS

“Feders!] Muritime Bosrd’ and “Board”™ wore substituteg
for “comisiesion” (which had reference o the United
States Maritime Commission) on suthority of 1980 Rewrg.
Plan Mo, 31, sd out se 2 note uander ssotion 1311 of
this title.

All emecutive and administrative fusciions of the
Maritime Commission were transferred to the Chalrmen
of the Maritime Commission by 1948 Reorg. Plan Mo &
off. Aug. 20, 1948, 14 ¥ R, BA28, 83 Stal, 1088 See notx
et out under section 1111 of this $itls,

“Commission®, us foemerly used in thiz section, which
mepnt the United States Maritime Commission, originally
resd “Bowrd,” meaning the United Biates Shipping Board.
Por dissoivtion of the Bosrd and transfye of e Dwne-
tions o United Stgtes Marithme Conwndssion by Bx. Ord.
No. 8166 sod sot Jume 28, 1938, see note nnde section
804 of this title.

Fenursl, Ruigs oF Civit PROCEpoRs

Effect of rule 44 on this ssction, s8¢ note by Adviscey
Committes wnder said vule 44, Tille 18, Appendix, Ju-
diviary and Judivisl Propedure.

§ 824, Reverssl, suspension, or modification of orders.

The Federsl Maritine Board may reverse, suspend,
ar modify, upon such notice and in such manner as
it destnis proper, any ordsr made by it. Upon appli-
cation of any party to & decision or order it may
grant & rehenating of the same or any matter deler
mined therein, but no such application for or allow.
anees of 4 rehearing shall, except by special order of
the Bosrd, operate as & stay of such order,
{Bept. 7, 1918, chi. 451, § 25, 3% Stat. 738; Ex. Ord. No.
6186, % 12, June 18, 1833; June 28, 1936, ch. B5B, 3% 204,
804, 4% Bieb. 1887, 2016; 1850 Reorz. Plen Mo, 21,
§% 104 (1), 308, oF. May 24, 1858, 18 P R. 3178, 84
Btab. 1374, 1297

Rergae

For provisionsl rapesd, sss note preceding seotion #01

of thie ditle.
Trawsrss oF Fonerions

“Federal Maritime Bosrd” and “Board” wers substie
tuted for “commdssion” (which had referente o the
United Sieles Maritiom Commission} on authority of
1860 Heorg Flan Mo, 51, sed out 25 8 note under seotion
111t of this title.

All esecutive and administrative functions of tha
Maritise Cormamisvion wers transferred 1o the Chalrman
wf the Maritimse Compnission by 1848 Beorg. Plan Mo, §,
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Beo,

1639, Juriwdiction of procesding.
{n} Bxeiusive,
{B) Btny or suspension of orders; fnteriesutory

injunctions.

1040, Review in Supreme Dowwt on certiorard or eertifion.
Lhos,

1041, Tules,

1042, Enforeement of orders by distriet eourts,

§ 1841, Definltions,

As used in this chapiore.

) “Court of appenly” means & court of sppesls
of the United Siales.

thy “Clerk™ means he elork of the court in which
the pelition for the review of an order, reviswable
wnder this chapler, Is filed,

fe) “Pelitlonsr” mesns the party or partles by
whoin 8 petition ib review an order, reviewnbls un-
der this chapler, s Blod

{4} When the order sought to be roviewnd was
entered By the Feders! Communientions Commis~
sion, “agency” menns the Commission: when such
order was entered by the Seeretary of agriculiure,
“mgeney” means the Secrelsry: when sugh order
was enteved by ihe Unlled Stales Maritimes Come
mizslon, or the Pederal Maritime Board, or the
Maritiue Admindeiration, “agensy” mesns thab
Commission or Board, or Administration, us the zase
may regulre; when such ordor wes enteved by the
Atomis Enorgy Commission, “ageney” means that
Commizssion. (Dee. 20, 1858, ch, 1184, § 1, 94 Stat.
1129; Aug. 30, 1854, ol 16713, § % () 88 Btat. 861

AMENBMENTS

1984—Bukeee. (4. Aot Aug. 30, 1964, included the
Ayomvie Energy Comnslusion,

ErrreTive Date

Section 34 of net Deo, 20, 1940, provided that: *“Thiy Ast
{this chapter] shall taks effeet an the thirtieth day after
the duls of it approval §Dee. 25, 1850, However, antions
Lo enjoin, set aside, or suspend arders of the Peserat Come
munizations Commiaslon or the Secratary of Agrieulturs,
or the United Setes Muriiims Commission, the Federad
Maritlme Board, and the Maritime Adminlstintion which
are pending when this Avt {this chapter] becomes affec
tlve, shall nol be affected theredyy, but shall procesd to
fAnal disposition ynder the axisting Jaw.”

Reresrs
Bacthun 1§ of et Dee, 30, 1850, provided thet: “All inws
oF paris of laws Inconsistont wilh the provisions of this
Act lthis chapier] are repenisd.”
Aporrrior oF Fooefisl Manrrive Bossy

Section 304 of 1081 Reorg. Plan Mao. 7, off. Aug 12
1861, 48 PR, 315, 75 Stat. M0, set oul ns & fnote under
section 133218 of this title, aholished the Fodersl Marie
timie Board, inctuding the offices of ths msembers of tha
Bosrd, Funclions of the Bosrd were transferred oither
to the Pedernl Maritime Commission or o ihw Secrelary
ol Commerse by scetions 108 nnd 202 of 166] Rewrg, Plun
Wi, 1.

§ 1932, Jurisdiction of courts of appeals,

The wourt of appeals shall have exelusive jurisdic-
ton to enjoln, set aside, suspend (in whele or In
party, or to delermine she validity of, all finad orders
(s} of the Federal Communicaifons Commission
minde vreviewsble in aocordance with the provigions
of sectlon 402 {(n) of Title 4%, and (b of the Secre.
tary of Agriculbure mode under the Packers and
Blockyards Acl, 1931, os ameonded, and under the
Perishable Agricultural Commoditles Ach, 1938, ay
smended, except orders izsued under sesifons 210

TITLE 5-EXBECUTIVE DEPARTMENTE-OPFFICERS--EMPLOYEES
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§ 1034

o}, 2170, snd 408z ) of Title 7, ond () such fnnl
orders of the United States Maritime Commission of
the Federal Maritime Board or the Maritime Ad-
ministration entered under suthority of the Shipe
ping Aet, 1616, as asmended, and the Intsronasial
Snipping Act, 1933, a3 amended, a5 are now sublect
o judicinl veview pursuant to e psrovisions of seg-
Hon 830 of Tiie 44, and () of the Atonde Energy
Commission made reviewable by secilon 2238 of
Title 4%,

Buch jurisdietion shall be invoked by the filing of
& petition gy provided in section 1034 of this fitle.
oo, 29, 1950, oh. 1188, ¢ 2. 84 Sint. 1128; Aug. 36,
1854, ok 1093, § 2 (b)), 68 8ab. 551

Fersiuces 18 Tent

The Packers and Blotkyards Ast, 1021, as ampnded, re«
forred to b the texd, s elassified to chapber B of Thu ¥,
Agrieuiture
“The Porishable Agricultural Commnditles Act, 1930, a3
amendet, reforred to in the texi, is plassified to chapley
24 of Title 7, Agrivulturs.

The Bhinping Acl, 1818, as amended, referred o in the
text, §s cluasified to shapler 28 of Tile 48, Bhipping.

The Interecastnl Shippdng Act, 1933, as wmended, ¥e-
terved to By the toxy, is classified o rhapier 284 of Tile

48, Shipplng.
AMERDILITE

18898---Act Axig. 30, 1864, wildod olnnse £d3.
AmoriTionN oF Prornal Mantsixe Boasp

Sectlon 304 of 1981 Reurg. Plan Heo 7 of. Aug 12
1861, 28 P 1315, 75 Biat. 840, set out me o note undey
spetions 1832~18 of this tile, abolished the Pedernl Morls
tme Board, Including the offices of the mombers of the
Board. Punctions of the Bourd were transforred sither
to the Federnd Maritime Commission or to the Becralary
of Commercs by seetlons 10% and 203 of 1961 Reorg. Flun
Ko, 7.

Cansn REYERENCES

Speratary of Heolth, Edunotion, nnd Wellnre orders re«
speniing spproval of construelion projects for Siate
mental relardation faciiities and community menial
hoeatth centers, soe seotlon 2084 of Tihile 4% The Publie
Hoeldth asd Wellare,

£ 1048, Venue,

The venue of any procesding under this chapler
shall be in the judiclal clveutt whereln is the resi-
dence of the parly or any of the partles fling the
petition for review, oy whoren sush parly oy any of
surh parties has Hs principe! office, or in the United
Btates Court of Appeals for the Distviet of Columbla,
(Do, 49, §050, oh, 1188, § &, 84 Btel, 11300

& 1834, Review of orders; time; notics; coulesis of
petition; service,

Any parly neavieved by a finsl order reviewside
under this chogder may, within sixty days afior en-
try of sush evdey, fils in the court of appesls, whereln
the venue &3 preseribed by section 1083 of this tille
Hes, o pelition to review sunh order. Upon the on-
try of such nn order, poties thereo! shall be glven
promptly by the sgeney by gervice or publicntion in
aecordance with the rules of such agengy, The see
Hon b sourk zhall be brought sgainst the Unlied
Gtntes, The petition shall contaln 8 songise siate.
ment of (o) the nature of the procsodings g3 o
which review s sought, (B the fnols upon which
venue i based, (o) the grounds on which relief &
suughb, and (4 ihe relef prayed. The pofitionsy
shall atiaeh {o the petition, as exhibils, coples of the
order, repord, or decislon of the ngency. The slerk
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shall serve n trus copy of the petitlen upen the
agency ond upel Whie Attornay Genersl of the United
Btaies by walling by registersd mall, with yenuesth
for return recelpt, & brus copy o the agency and »
true copy 1o the Allorney Cleneval  (Doe. 28, 1860,
ch, 1188, § 4, 44 Slat. 11300

§ 1635, Prehearing confovence,

The court of appenls sy hold B prehenting coh-
feronce or dlrect o judee of such court {o hold g pre-
hearing conference.  (Dige. 29, 1880, oh, 1188, 38,
84 Biat. 1130

§ Wah Record on review,

" Unless the procesding hae besn termingied on o
motion to dismiss the pelition, the sgengy shall fils
in the office of the clevk of the cowrt of sppesls I
which the proceeding s pending the record on re-
view, ug provided in section 2112 of Title 28, (Dee.
38, 1850, ch. 1189, § 8, 64 Stal 1130 Aug 28, 1988,
Pub, L. $8-981, § 31 (), 7% Siat. B3

B ERIBLENTY

1958--Pub. L. 85781 subsiituisg “Unleas™ for “Within
the time prosoriBed by, and in scoordnnce with iHe re-
guirements of, rules promulgated by the court of appeals
in which the provseding s pending, widens™, and “of the
court of appeals in which the provesding is pending the
reoord on roview, 8 providsd in section 2132 of Title 387
for “the record on review, duty certified, consisting of the
pleadings. evidencs, and progeadings befors the sgenoy, of
such portions thereof as such rales shall reaulre to be In-
sinded in such record, or such porlicns theren! as the peti«
tioner and the agency, with the spprovel of the court of
appenls, shall agree upon In writing™,

8 1897, Potitions to review,

{4y Heard on vecord before respondent,

Petitionz o roview orders reviewable under this
shapter, unless detevmined on g motion o dismiss
the petition, shall be heoard in the courd of appesis
gpon the record of the pleadings, evidence nddused,
and proceedings before the agency whers the agency
has in fact heid 5 hearing whether or not required to
g0 50 by law.

(b3 Procodure where no hoaring held,

Whers the ageney has held no hearing prior o the
taking of the action of which review is soughi by
the petition, the coust of appoals sholl determine
whether o henring i reguired by lew. After such
determination, the cowrd shall (1) where s hearing
is reguired by law, romand the proceedines $o tha
sgency fur the purpose of holding & hesring; ()
where 8 hearing i nol required by inw, pass upsn
the Issues presented when it appenys from the plead-
ings and afMdavits flled by the pavties that no genus
ine lesue of material foct is presonted: and (3) whers
& beardng is not reguired by law, and o genuine Isup
of materisl fact i presented, transfor the proseed-
ings to o United Siates distriet court for the district
where the petitioner of any petitloner resdes ar has
iis principsl cffice for beoring and determination os
¥ such procesdings were originally initinted in the
distriet oourt. The procedurs in such énses In the
Tuited States distried courds shall be governsd by
the Fedesal Rules of Civl Procedure,

{¢} Additlonn! ovidencs,

I a parly o o proceeding o veview sholl apply to
the court of appesls, in which the proceeding i
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pending, for loave to gdduse ndditienad evidence and
shall show to the watisfaction of such court (11 that
suech additionsl evidense is ranterinl, and (3 thet
there were reasonable grounds for fellure in adduse
such evidencs before the ageney, such courl may
ordey such ndditions) evidence snd nny counterevis
denee the opposite party desires to offer to be tnken
by the agengy. The sgengy mny modify ity fndings
of faet, or make vew fndings, by reason of the ad-
ditlonn] evidence so taken and may modify or sel
nside ibs order and shall fls in the court such addl-
Hlonal evidenes, such modified fndings or new find-
ings, and such modified peder or the arder selting
aside the originnd ordeyr. (Dee. 28, 1850, oh, 1188,
§ 7. 84 Stol 11307 Aug. 28, 1988 Pub. L. 88-781,
§ 31 {b3, 12 Bisl. 9513

AMENDMEHTR

195s-~Bubses. (o). Pub L. B30 substitutsd “in the
sourt™ for “a oprbifled framtecript of” in e second
senience,

s 1038 Mepresentation In proceeding; intervention.

e Altorney Genernl shnll be responsible for and
have charge and control of the Inleresis of the Gov-
erpment in ol court procesdings suthorized by this
ehapler. The agency, and any parly or partles In
interest inn the proceeding before the sgeney whose
interests will be nffecind if an order of the agency
is op s nob enjolned, sot aside, or suspended, moy
appesr a5 parties therete of Wisly owr motion and
as of right, and be represented by counsel in any
procseding to review such order. Communiiiss, as-
sopfations, corporabions, Hirms, and ludividusls,
whose interests are afftcled by the sgency’s order,
may intervens inn any moceeding ip review such or-
der, The Allorney Gensral sholl not dispuse of or
discontinue wid prosseding to veview over the obe
jection of such pacty or lntervenors aforesald, but
said intervener or intervepors may prossouls, de-
fend, or continue said proeseding unaffecied by the
setlon or vonpetion of the Altorney Genera] thereln,
thee, 29, 1060, oh, 1188, § 8, 64 Sial 11832

& 1039, Jurlsdiction of proceeding,

{n} Exelusive.

Upon the fling and sarvics of o petition 1o review,
the court of appenls shall have jurisdiction of the
proveeding. The sourt of appeals In which the rec-
ard on review 15 fled, on such Blng, shall have
jurisdietion fo vacate stay ordevs or interlocubory
Injuncilons theretofore granded by any court, and
stindl have exsiusive jurkdiction o make and enler,
upon the petiion, evidencs, and procesdings set
forth in the reeord on revisw, 8 Judement determin-
ing the veldily of, and enjoining, zetting aside, ar
suspending, {n whole or in part, the order of the
AZENOY.

{b) Stay or suspension of orders: inferlocutory in-
junctions,

The Bling of the petition to review shall not of i~
a8l stny or suspend wie operation of the order of the
ageney, bub the court of appenls In ils discretion may
restrain or suspend, in whole or in pard, the opera-
fion of the order pending $he finsl hearing and da-
termination of the pelition. Where the petitioney
makes applestion for an interleculory Inhunction
suspending or restraining the enforpement, operse.

3
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before August 1, 1847, fram the govermment of s cobel-
Hgersnt or neutral nation or an American Republis.”

Ex. Omp. No, 11320, DELECATION OF AUTHORITY

Bx. Ord. No, 11330, Dee, 12, 1966, 31 F.R. 15788, pro-’

vided:

By virtue of the authorily vesied In me by Section 7
of ie Foreign OGlfts and Decorstions Act of 1388
(Public Law 82-873; 80 Stat. 952) sand Bertion 301 of
Title 3 of the United States Code, and a3 President of
the United States, it Is ordeved as follows:

The Secretary of 8tale, and. when designsied by the
Secretary of Btate for such purposs, the Under Sscre.
vary of State, are hereby designated and empowered to
exerelse, without the spproval, ratification, or other
action of the President, the suthorlty conferred upon
ihe President by Seectdon 7 of the Forelgy Sits and
Decorations Act nf 1968 io preseribe rules snd reguls.
tions to carry oul the purposes of that A¢l. Such rules
wnd regulstions shall be published in the Federal Reg.
ister.

Lynnon B, JORNEON.

Bx Ounn N, 11448, ACCEPTANCE OF BERVICE MEDALS aND
Ripsows From Murrinaresss, ORcanizations OTHes
Tran Uniren Nations

Bx, Ord. Mo, 11448, Jare 18, 1888, 34 P.R. 203, pro-

vided:
By virtue of the authority vested in me ss President

of the United States and as Commander in Cnlef of

the Armed FPorces of the United Biales, 1 hereby au.
thorize the Secreiury of Delfense, with respert (o menye
bers of the Army, Navy, Alr Force, and Marine Corps,
and the Sseretary of Travmportation, with reypect o
members of the Coast Gusrd when i is nod operating
88 & service in the Navy, bo preseribe regulalions for
the siceptancy of medals and ribbons which are of-
fered by multilatersl srgunizations, other than the
United Nations, to members of the Armed FPorces of
the Uniled States in recopnition of service sonducted
wider the suspices of those orpanieations. 4 detersd
nation that servies for o sgitilaters! organization in s
partivular geographies! arse or for o particular pur-
pose constitutes & justifiable basis for authorizing ae-
ceptance of the medal or ribbon offered (o eligible
members of the Armed Forces of the United Blates
&fggi kge made with the concarrence of the Sacretary
5 Pabe,

Lywpow B, Jounsos,

Beoriow Rergangy 7o 1w Oruer Bporions
This section is referred to in title 3% section 2458a.

BURBCHAPTER V-MIBCONDUCT
§ 7381, Gifls to superiors

An employes may not—

(1) solictt 2 contribution from another eme
ployee for a gift to an official superion

(2% make a donation as & zift to an official
superior; or

{3} necept a gift from an smployee receiving
less pay than himsdlf,

An smployee who violales this section shall be
remuoved from the service.

{Pub. L. 88-554, Sept. 6, 1968, B0 Stat, 527.)
HistoricaL anNp Bevision Nores

Derivation U8 Code Revised Slatutes and
Riatutes 8i Largs
LB ULBL 113 B8 §1784,

Trm awziaaum of the section is condined 1o smploy-
zes, sines the Prestdent and Members of Congress,
though officers, could not heve been intended W be
“sumymarily discharged”’, and wembers of uniformed
servicss are not epvered by this statiste. In the last
sentence, the ward “removed” iy substituted for “sum-

Date Filed: 03/19/2012
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warily discharged” because of the provisions of the
Lioyd-LaFsliette Act, 37T Stat. %55, as amended, and
the Viderans' Preferenve Act of 1944, 58 Ktat, 387, ag
smended, which ars carried into this title,

Btandard changes are made to conform wih the
definitions appliveble and the style of this title as out.
Hined in the preface io the report.

TROSS REFEHERDCES

Remuvels from competitive oivil service omly for
cause, see grotion TH01 of thls title,

& T352. Escessive and habitusl use of intoxicants

Arn individual who habitually uses inlowicat-
ing beverages o excess may not be emploved in
the competitive service,

(Pub. L. 88-584, Sept. 8, 1968, 80 Star. 527}

Hisroricar arp Brevision Norzs

Derivgtion  U.8.C Code Eeviegd Siatules and
. Biatules at Large
e B ULELC, 640 Jan. 1§, 1883, oh, 27,88, 22

Btag, 408,

The word “employed” is substituted for “appointed
Lo, oF retained In'" becnuse it includes both.

Standard changes are mede to conform with the
definitions applicable and the style of this title ag nut-
itned in the preface o the reporl.

CHAPTER T5—ADYERSE ACTIONS

SUBCHAPTER I-COMPETITIVE SERVICE
Sen.
7561, Cause: procedurs; exception,

BUBCHAPTER [I-PREFERENCE ELIGIBLES

7811, Definitions.
7813, Cuuse; procedurs; sxeeption,

BUBCHAPTER II--HEARING EXAMINERE
1521, Ramoval.

BUBLCHAPTER IV--NATIONAL SECURITY
1831, Definitinns.
7532, Buspension snd rempyal.
1833, Effeot on sther statuies.

Crarren REPERKED To N (OTHER BROTIONS

Thiz chapler 8 referred (o in sertion 3382 of inb
titde; titie 3% section 1004,

SUBCHAPTER I-COMPETITIVE SERVICE

§ 1501, Cause; provedure; excaption

(g An individusl In the competitive service
may be removed or suspended without pay ondy
for such cause a5 will promote the efficiency of
the zervige.

(Y An individual In the competitive servies
whogse removal or suspension withoud pay s
sought is entitied to reasons i writing and $G—

{13 notice of the action sought and of any
charges preferred againgt hirn,

{2} 5 copy of the charges:

£33 & reasonable time for fling a written
answer o the charges, with affidavits;, and

{4} 2 written decigicn o the answer st the
eariiest praciicable date.

Esamination of witnesses, trisl, or hesring is
not reguired but may be provided in the discre.
tion of the individual directing the removal or
suspension without pay. Coples of the chargss,
tite notice of hearing, the answer, the ressons
for and the order of removal or suspension
withoul pay, and also the ressons for reduction
in grade or pay, shall be made 3 part of the re-
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cords of the employing agency, and, on request,
shall be furnished to the individusl affecied
angd 1o the Civil Bervice Commission.

() This section applies to & preference eligi-
ble employee as defined by section 7511 of this
title ondy if he g0 elecis. This section does not
apply to the suspension or removal of a0 em-
ployee under section 7532 of this title.

1Pub. L. 88-554, Bept. €, 1966, 80 Stat, §27.)

Hisronical axo Revision Norss

.8 Code Bevised Rtuiules and
Stntutes af Large

s @ U0, 68%a3  Aug 24, 1818, ch, 388, 58
tiess proviso, snd lesg
fast sentence), 37 Siat.
555,

June 18, 1848, ch. 447
“Seec, 8(4)7, 62 Bial. 354,

in subsection {©), the second sentence is added on
suthority of the first ¢ words of former section 22-1,
which Is carried In part into section 7532,

Btandurd changes are made to conform with the
definitions spplicable and the style of this title as out-
lined in the preface (o the report,

Derivation

Examovrive Oroey e, 10887

Bx. Ord. ¥o. 10987, Jun. 318, 1982Z, 27 FR. 558, for
merly set out a3 & note under this section, which relat-
#d W sgenty systems $or sppealy from adverse artion,
was revoked by Bx. Ovd. No. 11787, Jupe 11, 1974, 39
FR. 20675, set out 58 & note under sextion TI0L of this
title,

Cross REPRRENCES

Blections and politicgl compaigns, ses seotion Y325 of
this titls,

Gifts 1o superiors, see section 7351 of tids Ui,

Lobbying with sphropristed hunds, repwwsl from
office by superior alfiver, sen sertion 1913 of Titde 18,
Crimes and Criminal Procedure.

Personnel of former Buresy of Marine Inspection
and Navigation, s Buresu of Customs transferred to
Cosst Cuard, retention of eivil-service status and pay.
see section 433 of Title 14, Coast Guard,

Political contributions, see sestion 7338 of this title.

Withholding pay, smployees removed for CHUSS, 5B¢
section 5511 of this titls.

SUBCHAPTER [I-PREVERENCE
ELIGIBLES

% 7511, Definitions

For the purpose of this subchapter—

(1} “preference eligible emploves” meuns 3
permanent or indefiniie preference eligible
who hss completed s probationary or trisl
period a5 an employes of an Executive BERNICY
or a8 an individual eroployed by the govern
ment of the Distriet of Columbls, but does
not include an employee whese appointment
& required by Congress 1o be confirmed by, or
made with the advice and consent of, the
Bermte: and

{3 “adverse action”™ mesns & removasl, sus-
pengion for more than 30 days, furlough with-
out pay, or reduction in rank oy pay.

{Pub. L. 88-554, Bepl. 4, 1964, 80 Stat. 528; Pub,
L. 94-183, §2(30%, Dec. 31, 1975, 80 Stat. 1058.)
Hisromicas awp Revision Norss

The section is supplied on suthority of sections 2, 14,
wnd 26 of the Act of June 27, 1844, cls. 287, 58 Stat
887, 388, and 381, which are carried into this titie.

TITLE 8~QOVERNMENT ORGANIZATION AND EMPLOYEERS
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In parsgraph (2% the word “remmval” iz eoextensive
with and substituted for "dischargs”.

Stendard changes are made lo conform with the
definitions applicable snd the style of this title as out-
lingd in the preface 1o the report.

AMERDMENTS
1878--Par. (1) Pub. L. 84-183 deleted “except an em-
ployee whove appoiniment iz made urnder section 3311
of title 39" following “or made with the advies and
nonsent of, the Senate™,

CROSS RUrsnences
Preterence eligible, see suction 2108 of this title,

Broeviow REPERRED To 1w Orais Sporiows

This section Is referred to in sectiong 7501, 7701 of
this Utle; title 22 sestion 1438; titls 3% seotion 700,

Beetron Rerpanes 1o ax D.C Coos

This sectlon ix referred to In sections 31-1603%, 3i-
1623 of the District of Culumbia Code.

§ 1512, Cause; provedure; exception

{a! An asgency may teke adverse action
againgt 8 preference eligible employee, or debar
nim for future appointment, only for such
cause as will promole the efficiency of the ser-
vige,

(b} A preference eligible employee agsinst
whom adverse action is proposed is entitied to-—

{13 at lewst 30 deys’ advance written notice,
except when there iy reasonsble cause & he.
lieve him guilty of a crime for which s sen-
tence of imprisonment can be imposed, stat.
ing any and all ressons, specifically and in
delsd], for the proposed action;

{2y & ressonable tme for arswering the
notice personally snd in writing and for fur-
nishing alfidaviis in support of the answer
and

€3} & notice of an adverse decision.

(¢} This section does not apply to the suspen-
sion or removsl of & preference eligible employ-
ep under section 7532 of this title,

{Pub. L. 89-554, Sept. 6, 1868, 80 Btat. 528.)
HasTonicsr ann Rrvision Nores

Derivation U8 Code Revised Riatules and
Htatutes af Largs
sssaieseneis 8 U840 BES June 27, 1944, ¢h. 287, § 14
(izt 148 1iat 168 words), 58 Stat,
words)y, 380

The spplication of this section in covered by ithe
definftions in sections 195, 2105, 3108, and 1511

Bubsection (BX3) s added on suthority of the last 24
words before the first provisy in former section 863,
%hmh is carried in part into this section and section

01,

Bubsection (&) Iz added on authority of the fimst 18
words of former section 22-3, which s carvied In part
into section 9534,

Stendard changes are made to conform with ihe
definitions sppiicable and the style of this tile as out.
lined in the prefsce 1o the report.

Crens REFERENORS

Ilobbying with sppropristed funds, removal from
office by superior ufficer, see seciion 1913 of Tiile 18,
Crimes and Crimingl Provedure.

MNational Becurity Agency—

Bourd of spiralsal, personnel appraisal not preveg.
ulsite to action under this sention, see Ssoction B33
of Title 86, War snd Nationn! Defense,

ED_002388E_00005732-00043



Case: 11-30838

Page 5891

Employment, termination sotwithstanding this
section, see section B33 of Title 5O,
Withhwlding pay, employses removed for cause, se¢
seetion 8511 of thds title,

n 7O 1 Ovnes 8scTions

This section i referred to In sections 3318, 1761 of
ihsls t3tle; itle 22 section 1438 title 32 seciion 709,

Brerior R 5 0 1k B0 Cong

This section is referred % In sections 31-1604, %1~
1823 of the Disirict of Columbis Code.

VNG BEXAMINERE

BUBCH B 11

§ 7521. Bemoval

A hesring examiner appointed under section
23108 of this title may be removed by the sgency
in which he iz employed ordy for guod cause es-
tablizhed and determined by the Olvil Bervics
ggwMEQn oy the record after opportundty for

ring.

_ {(Pub. L. 88-554, SBept. 6, 1866, 80 Stat. 528.)
Hogronicar awy Hevinion Hores

Derivation .8 Code Revised Stntutes and
Hiutules al Lurge
s § WAL 1030 June 11, 1948, ch. 324, 811
{44 sentencel.

{34 sentence), 80 Biat
244.

#tandard chenges are mude o confoim with the
definitions appliceble and the style of thix ttle a8 out-
Hined in the preface 1o the report

reguirernents mposed by steiute or othe
vdved by lew nol lmited or repesied by
this m& on, see section B5Y of thig thle.

Civit Service Commilssion, investigstions, reports,
and regulstions for purposes of thiz seciion &8 relating
i nearing examiners, see seclion 1366 of this title.

Bubseguent statules to be hwid to supersede or
modify this section only to the extent that they do so
sxprasaly, see seetion 530 of this title,

Brovion B RED 7o 1% Orsse SEcrious

This section is referred o In sections 558, 130§ of
ihis tithe: title 13 section 1716; title 20 section 861; fitle
3% section 3601; title 42 sostions 2000e-4, 3608.

BUBC

& 756318, Definitions

For the purpoge of this subchapter, “sgeney™
IREBT S

(1) the Departinent of State;

{2} the Department of Commeres;

(33 the Department of Justics:

{43 the Depariment of Defense;

{6} » military department;

{8} the Const Guard;

(73 the Atomic Energy Conu ion:

{8} the Wationsal Aeronasultics and Space Ad-
ministration; and

{83 such other agency of the Government of
the United States sy the President designates
in the best interests of nationsl securlty.

The President shall report any designation to
the Commitices on the Armed Bervices of the
{ongress.

{Pub. L. 88-554, Sept. &, 1966, 80 Btat. 528.)

IV-HATIONAL BECURITY
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¢ 7832
Hizronzcar ayun Rzviszow Horss
Lertvation U8 Code Revised Stutules ond
Statutes ui Large
e, § Wb, 39-8  Aug. 28, 1850, oh. 828, §3,

84 SBtat, 477

phs (1:(8) are supplied on authority of
formey sevtion 33-1, which is sarvied in part Indo sec
tion 1832 The references (¢ “the Porelgn Bervice of
the United States” and “several fizld services” are
omitted g8 unnesessury since they sre within the agen-
cies concerned. The words “miillary departmenis™ are
substituted for the enumerstion of the militsry de-
parimends o view of the definition of “milltery de-
parirnent” in section 102,

The reference ip the Halional Besurity Ressurges
Board is omitted sa the Bosrd wes abollshed by 1953
Reorg. Plan No. 3, §8. off. June 13, 1853, 87 Biat. 636,

% ph (8} is restated b conform W the style of
this

&m&xﬁ shanges are mede o conform with the
delinitions appllcable snd the style of this title a9 out
Hned in the preface to the report.

Transeen or PURCTIONG

The Atomic Bnergy Conumission wes abollshed and
ail functions of the Commdssion, the Chalrman, the
members of the Commission, and the officers and
components of the Commission were transferred 1o
and vested in the Administrator of the Bnergy Re-
gegrch and Development Adminigtration, with certaln
gxgeptionz by Pub. L. 83-438, Oet. 11, 1874, 88 8lat.
1233, See sention 8814 of Title 43, The Public Health
snd Welfave,

Pamasks Canat awp Panams Bannaoas Company
Bz, Ord Mo, 10237, apr. 27, 1881, 18 PR. 3679,
mskes the provisions of former sections 22-1 and 393
of this titie {see Dristribution Tables] appiicable o the
Panares Cangl Goveriurent and 1o the Pansms Cansl
Company.

% 7832, Suspension and removal

{8y Nolwithstanding other statules, the hesd
of an sgenyy may suspend without pay an eme
ployee of his sgency when he considers that
asction necessary in the nterests of national se.
eurity. To the extent that the hesd of the
sgency determines that the interests of nasion-
al security permil, the suspended smployee
shall be notified of the ressons for the suspen-
slon. Within 30 days alier the nolification, the
suspended employee is entitied to submit Lo the
pfficial designated by the head of the sgency
statements or alffidavits {0 show why he should
he regtored to duty.

(b Bublect to subsection (&} of this section,
the head of an agency may remove an employee
suspended undey subsection (g} of this section
when, afier such investigalion and review a8 he
considers necessary, he determines that removy-
al iz pecesgary or advisable in the inlerests of
national gecurity. The determinstion of the
head of the sgency s final. .

{e} An employee suspended under subsectlon

- {8} of this section who—

{1} by 5 peromanent or indefinite sppoint-
tvent;

{2y hes completed his probstionsry or trial
period: and

{3} {5 % citizen of the Uniled Stales;

iz entitled, after suspension and before removal,
Eps
{A) & written stafement of ihe charges
sgninst him within 30 days after suspension,
which may be amended within 30 days there-
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after and which shall e stated as specifically
25 security considerations permit;

{8} an opportunity within 30 days there-
after, plus an additional 30 days if the
charges ate amended, to answer the charges
and subnmdt affidavits:

() & hearing, b the reguest of the employ-
es, by an sgency authority duly constituted
for this purpose;

(I3 5 review of his case by the head of ihe
apepey or his designes, before s decision ag-
verse to the emplovee is made fingl, and

(¥ a written statement of the declsion of
the hesd of the agency.

{(Pub. L. 85-554, Sept. &, 1986, 80 Stat. 528,y
HigTonical anp Revision Nores

Derivatinag L8 Unde Revised Sintules and
Statudes 5t Large

RPN . 5 § - a3 2 § Aug. 26, 1250, ch, BO3, §1
{ess 34-58h (less 30-8th provisos), 84

Provisess, Biat. 474,
July 28, 1858, Pub, L. #5-
568, §30K0), T2 Biat

432,

The application of this seciion is sovered by the defi-
sifbion i section 7531,

In subgsction {8), the words ‘Notwithstanding the
provisions of section 652 nf this title'” are omitted but
are varried Into gsection T804, The words “in His ab-
golute fdiscretinn” are omitied as unnecessary in view
of the permissive grant of authority. The word rein.
stated” iz omitted a8 it i3 oopumonly wsed in other stat-
utes 1o denote aclion different from thst referred to
nere,

in subseations (B and (&}, the words “remuve” sud
“removal” are coextensive with argd substituied for
“terminate the employment”, “isrmination”, sod “em-
pioyment Is terminated”. 85 sppropriste,

Standard changes sre made o conform with the
definitiony applicabls snd the style of thds title a5 out-
lied i the prefacy to the raport,

Unnss REFgREBORS
National Security Agencye—

Board of sypraisel. persongel appraissl not prereg.
uisite to action ander this section, sew section 832
of Tithe 50, War and National Defense,

Baxployment, ieroddnation notwithstanding this
sention, see section 833 of Titie 58,

Restorstion to duty of persons suspended or re
moved under Lhis section, see section 3571 of this title,

Brerrow REVERRED 10 I8 OT8ER BRerions

Thigy section 5 referred o lp ssctions 3571, 1312
TEBL, 1512 of this title.

§ 7533, Effert on other statuies

This subchapter does not impair the powers
vested in the Atomic Energy Commission by
chapler 23 of title 42, or the reguirement in sec-
tion 220144} of title 42 that adeguate provision
be made for sdministrative review of o determi-
Cpation to dismiss an employee of the Atomic
Energy Commission.

{Fulb. L. 88-554, Sept. 8, 1868, 80 Stat. 528.)
Hrgroanioar avp Revision Norss

Derivation 1.8 Code Revised Statules and
Statules ut Large
rnene B BC, B3 Aug. 285, 19850, ch, 803, §2.

84 Biat. 477,

Btarmiard changes ave made in conform with the
definitions spplicable and the styie of this ttle as oute
Hoed in the prefacs o the report.
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TRARSFER OF FURCTIONS

The Atomic Energy Commission wes sbollshed and
ail functions of the Commission, the Chalrman, the
members of the Commission. and the officsrs and
components of the Commission were iransferred o
and vested in the Administrator of the Energy He
seareh and Development Aémmi&tmﬁm’n with certain
excaptiony by Pub, L. 83-438, Oct. 11, 1974, 88 Stas.
1233, Sex section 5814 of Title 42, The Public Heglth
and Welfare,

CHAPTER 77--APPLALR

Bre.
901, Appeals of preference eligibien,

§ 7703, Appeals of preference eligibles

4 preference eligible amployee ag defined by
section 7511 of this title iz entitled to appeal to
the Civil Bervice Commission from an sdverse
decision urder sectlon %512 of this title of an
administrative guthority 5o acting. The employ-
ge shail submit the gppeal in writing within a
reasonable time after receipt of notice of the
adverse decision, and is antitled to appear per-
sonally or through a representative under regu-
lations prescribed by the Comnission. The
Cormmission, after investigation and consider-
atiom of the evidence submilted, shall submit
its findings angd recommendations to the admin-
istrative authority and shall send coples of the
findings and recommendations to the appeliang
ar his representative. The admindstrative zu.
thority shall take the corrective action that the
Commission finally recommentds.

(Pub. L. 89-554, Sept. 8, 1986, BO Stat. 5300
Higrorioan avp Revision Norss

Derivg. U8 Code Bevised Statniss ond
tion Blalules af Large
e & Grihlor 883 Jung 27, 1944, ch 287, §14
(ess ist 188 ilesy izt 188 words, and
words, and tess 24 proviso), 58 Stat
leus ¥ 330,
pravisod Aug. 4, 1947, ch. 449, 81
Btat. 798,
s 5 OB 888 June 22, 1948, ch. 804, #2
{provisod Btat, 578,

The application of the section iz established by Lhe
words "A preference eligible employes as defined by
ssetion 7811 of this title™ Specific mention of the ae
tions appealnble are coversd by the reference fo “an
atdverse decision under section 7812 of this title”. Ths
words “administrative authority” are substituted for
“administrative affiter” 1o sveid conflict with the defi-
nitfons of “employer” wul “officer” in chapter ¥1 of
this fitle and to inchetde an individual who is employved
by the governunent of the Distriet of Columbia or whe
s & member of & uniformed service as such an individ-
ual could have been an “sdministrative offiver” umisr
former section %83, The words “the date of” in the
phrase “after the date of recelot of notice” are omit-
ted @5 unnecessary. The words “reasonable rules and”
in the phrase “ressonabls rules snd reguisiions” are
omitted 85 urmecessary. The word “propes™ in the
phrase “proper administrative officer” is omitted as
unnenessary. The word “designsted” in the phrase
“deosigraied repressntative” is omitted &5 unnecessary,

Standard changes are made o conform with the
definitions spplicable and the siyle of this fitle out.
iined in proface $0 Lhe report.

Bx. Orp, No. 11787, Appeans SvYsTEM roR EMPLOYEES

Bx, Ord, ¥, 11787, June 11, 1974, 38 P.R. 20674, pro-
vided:

By virture of the authorily vestad In me by the Con-
stitution and ststutes of the United Btates, including

)7
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sections 3301 and 7381 of title 8 of the United States
Cote, and as President of the United Bistes, it is or-
dered gs follows

Srerron 1. Exvept when otherwise provided by stut-
ute, the sppeals sysiem established by the Uivil Bee-
vice Commisgion under chapter 77 of title 5 of the
United States Code [this chapterl, and sertion 23 of
the Brecutive Order Mo. 11451 of October 28, 1869 [zet
st a8 & nole under section 7301 of this titlel, shall
congtitute thie sole system of appest for an employes
whe is coversd by thal appesls system. .

Brc. ¥ Executive Order No, 10987, relating to agunuy
systems for appenls {rom adverse sction, is revoked,

8gc. 3. This order shall be effective on the 80th day
after lssusrae and shall apply to sl adverse actions #f.
fective on and after that day. Howsver. sy appes!
timely flled from an adverss adtion effective prior w
thet day under sn agency appeals system established
pursusnt to Executive Order No. 10987 shall be proe
zessed to cotapletion under that system.

Ricwanp Nixos,

Beorion Rersarer o 1v Oragk SECTIoNs
This section is referred to in title 22 section 1438,
Seerion Resstien o v DL Cops

This sectlon is referred (o in sections 31-1883, 3i-
1628 of the Distrist of Columbia Cods.

CHAPTER 79--BERVICES TO EMPLOYEES

T801. Health service programs,
THOE. Safety programs,
D3, Frotective clothing sand squipment.

§ 7901, Henlth service programs .

ia} The head of each agerwey of the Governe
ment of the Uniled States may esiablish,
within the lmits of appropristions available, o
henlth service program Lo promobe and main.
tain the physical and mental fliness of employ-
s under his jurisdiction,.

(b} A health service program may be estab-
lished by contract or otherwise, but only—

(1) after consuliation with the Seoretary of
Health, Education, and Wellfare and consider-
stion of its recommendssions; and

(2} iny localitles where there are g sufficient
number of employees to warrant providing
the gervice,

(¢} A& health service program 15 Umited 1o~
1) treatment of on-the-job iliness znd
%&mal conditions requiring emergency alten-
7%,
(2} preemployment and other examinations,
(31 referral of employees to private physi-
eiats and dentists; and
{47 preventive programs relating to health,

(d) The Beoretary of Health, BEducation, and
Welfare, on request, shall review 3 health ser.
vice program conducted under this section and
shadl submit comment and recommendations o
the head of the agency concerned,

(¢} When this section authorizes the use of
the professionsd services of physiclans, that sue
thorisation ingludes the use of the professional
services of surgeons and osteopstnic practition
€rg within the scope of thelr practice as defined
by Btate law.

iy The health programs conducted by the
f;tellawmg agencies are not affected by this seo-
Lion—

(11 the Tennegsee Valley Authprity;
{23 the Canal Zone Government: and
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8 7902

(31 the Panams Canal Company.

{Pub. L. 88-554, Bept. §, 1068, 30 SBtat. 530; Pub.
L. 8083, § 1(47), SBept, 11, 1867, 81 Stas, 208

Hisrouear anp Bevigsiow Noves

1966 Act

Derivation U8 Cods Revigsed Statuies and
Siatuiss ut Large
[N % & .8 oNp 11 Aug. 8, 1948, ch. 865, &0
Biat, 403
Bept. 28, 1958, ch. 1010, §8,
&4 Btal, o84 v

In subgection (s}, the words “agency of the Govern-
ment of the United States” are coextensive with snd
sabstituted for “departments and agencies including
Government-ownsd and controlled corporations” io
M’gid sonfusion with the definitions in sectlons 101~
165,

In subssctinn Iy the word “sppropriste” in the
phrase “appropriate comment snd recommendstions”
s omitted 45 unnecessary. The words “to the head of
the sgency concerned” are sdded for elarity.

In subsgction (e}, the substunce of the definition of
“physician” in {ormer seciion 790 is substituled for
the reference ¢ thel section.

In subsection (£3 (3) and (3), the words “Cansl Tone
Government™ and “Panams Canel Company” sre sub-
stituted for “Panama Cansl” and > Panams Rallrond”,
respectively, on the authority of the &ct of Sept. 26,
1850, ch. 1049, § 2(a), 84 Btat. 1038,

The 183t proviso of the first sentence of the Act of
Aug. 8, 1848, is omitied as sxovuted,

Standard changes are msde to conform with the
definitiong applicable and the style of this tithe as sut.
lined in the preface to the report,

1967 Acy

Fhis section amends § UB.C. 7901 to reflect 1966 He-
srganization Plan Ne. 3, effeciive Juns 28, 1864, 8¢
Brat, 1816, sectlon 1 of which transfarred ol funetions
of the Public Heslth Service to the Secreiary of
Health, Bducstion, and Waealfare.

Srerrory Rerrapen vo 19 Oruse Sgeninns
This section is referred to in title 5O section 4035

§ Ton2, Safety programs

(&) For the purpose of thiz section—

£1) “employes” mears an employves us de-
{ined by section 8101 of tids title: and

%y “agency” rmesns &n agency In any
branch of the CGovernment of the United
States, including an instrumentality wholly
swned by the UInited States, and the governe
ment of the Distriet of Columbia.

(b} The Beoretary of Labor shall carey out g
gafety program under section 941(bX 1) of title
32 cuvering the employment of each smploves
of an agency.

(0} The President may-—

{1 establish by Executive order a safety
council composed of representatives of the
agencies and of labor organizations represent-
ing employees to serve ag an advisory body to
the Secretary in furtherance of the safety
program carried out by the Seeretary under
subgertion (B) of this section; and
- 12) undertake sueh other measures 85 he
sonsiders proper 1o prevent injuries and aocol
dents to emplovees of the sgencies,

{dy The head of each agency shall develop
and support organized sufety promotion o
reduce gecidents and injurieg smonyg emplovess
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Buscnarren Berpasgn 10 1% OTHER SR0T1068

" ghis subehapter s referred (o in section 7841 of thiy
&,

87611, Defintlons; application

{a} For the purpoas of this subshapior
{13 “employee” mesng—

{A) apn individus! In the compebitive serv
e who Iz not serving s probabionsey or
trisl period under an initisl appointment or
who has completed 1 .year of current con-
tinuour employment under other than s
temporary appointment mited to 1 year or
less; and

{3} 5 preference eliglble iIn an Bxzecutive
agency in the exvepled service, and & pref-
erence ¢ligible In the Unlted States Postal
Service or the Postal Rate Commission, who
hias completed 1 year of current continuons
service In the same or similar positions:

{2y “suspension”™ hes the mesning as st
{orth In section 760102 of this title:

{3; “grade” means s level of classification
under & position clessification system;

t4) “pay”’ means the rate of basic pay fixed
by law or administrative seotlon for the post
tion held by an employes; and

(83 “furlough” mesans the placing of an em-
ployes in & temporary stabus without dutlss
and pay betsuwse of leck of work or funds or
osther nondlsciplinary ressons,

;E}} Thiz subchapter does not apply (o 30 em-
ployeg—
{1} whose sppoinimend Is made by and with
the advice snd consent of the Senate;
€2 whose position hes been determined (o
be of & confidential, policy.-delermining,
poliey-making or polleyv-advorating character

(A} the Offlve of Personnel Management
for 8 position that i hes excepied from the
sompetitive service; or

{8 the President or the hezsd of an
sgenvy for & position which & exvepted
from the competitive service by statube.

{c3 The Office may provide for the applca-
tlon of this subchapter to any position or group
of pusitions excepled rom the competitive serv-
fce by regulation of the Office,

{Added Pub, 1. 85-484, titls 1L, § 204483, Oot. 13,
1978, 92 Btal. 1135,

Prior Provisions

4 prior sectlon 7581, Pub. L. 88-584, Sept. 8, 1984, 88
Siat, 828; Pub. L. 94-183, § 280, Dee. $1, 1575, 85 Stal,
1688, which defined the terms “preference eligible om-
ployer” and “adverse sction” for purpeses of this sub-
chapler, was repesled by Pub, L. 86-454, § 20448}

¥yreopive Dary

Subchapler slfective B0 days ulter Oeot. 13, 1998, ses
aeution 807 of Pub. L. #5-454, set out a3 an Effective
Date of 1978 Amendment note under section 1101 of
this title,

Sporroy Rerennep 1o v Orugs Beorions

This sevtion s referred fo In title 22 section 1438

title 32 section 708; Htle 38 sections 104, 4202,

8 7812, Actlons coversd
This subchapter appies Lo
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Fage 8332
{1} 8 removal;
(%} o suspension for more than 14 days;
(3} & reduction in grade;

{4} g reduction in pey: and
€81 a furlough of 30 days or legs;

but doss not apply 16

{AY 4 suspension or removel under seotion
7532 of this titls,

(B! & reductiondn-force action under sec.
{on 35662 of this title, ,

{C3 the reduction in grade of 8 supervisor or
mansger who has nol completed the proba.
tionary period under section 33210a(2) of this
title if such reduction Is to the grade held im-
medistely before becoming such a supsrvisor
OF manager,

{1} & reduction in grade or removal under
section 4302 of this title, or

(8 an sotion Indtlated under sectlon 1208 or
3821 of this title.

{Added Pub. L. 95-484, iltle 11, § 20448}, Oct. 13,
1978, 92 Btat. 1138,

Paion Provisions

4 prior section 7512, Pub. L. 8B-554, Sept. &, 19858, 80
Bial, 528, which related t0 adverse aclion sgalnst &
preference oligible employer and procedures spplice.
Uie to such adverse sotion, was repeated by Pub, L.
86454, § 2048,

Borrinn REFERRED 10 1 OTHIR Siriows

This section Is referred 1o In secklons 3318, 7198 of
thie title; title 22 sention L4238 title 32 section 708,

87513, Caune and procedurs

{a} Under regulstions prescribed by the
Offlce of Porsonnel Mansgement, an agenoy
may take an sction covered by this subchapter
against an employee only for such cause as wilt
promote the effivlency of the servics.

(b An employvers sgalnst whom an action Is
vroposed is entitied 10—

£1) 8t least 30 dayy’ sdvance writlen notioe,
unless there Is reasonable cguse o belleve the

smployee hag commitied » erling for which a

sentence of Imprisonment may be imposed,

stating the specific reasons for the proposed
acbion,

£2) » ressonable time, bul not less than 7
days, o angwer orally and in writing and to
furnish affldavits and other dosumentary evi-
dence in support of the answer;

{31} be represented by an sitorney or other
representative; and

{4 5 written declslon and the speciflc res-
sons therefor at the sarliost practicable date.

tey An agency may provide, by regulation, for
& hearing which may b in Ueu of or In sddition
to the opportunity to anawer provided under
submention (WH2) of this section.

{d} An employee agsinst whom an actlon iz
taken under this section is entitled to appesl to
the Morlt Systems Protection Board under seo-
thom 7761 of this Litle,

{e) Coples of the notice of proposed sotion,
the snswer of the smployee when written, a
summary thersof when made orally, the notice
of declglon and reasons therefor, and any order
effecting an aotion covered by this subchapter,
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Fage 832

together with any supporting material, shell be
muintsined by the agency snd shall be fur
nished {0 the Board upon Hs request and to the
emiployes affected upon the emplover's request,

{Added Pub, L. 88-484, title 11, § 204¢a), Out, 13,
1578, 92 Stat. 1138

87514, Begulstions

The Office of Personnel Mansgoment may
preseribe regulations to carry out the purpose
of thiz subchapter, exeept a3 I concerns any
mutter with respect fo which the Merlt Sys.
%iem& Proteciion Bosrd mey prescribe reguls-

ans.

{Added Pub. L. 86-454, title 11, § 804fa), Got. 14,
1878, 82 Stat, 1137

BUBCH

- ADMINIETRATIVE
LAW JUDGES

ASIENDMENTS

18TE-Pub. L. 8B-484, title 1L, § 2044}, Uit 13, 1978,
$2 Bial, 1139, in the subchapler heading substituied
»Administrative Inw Judges” for “Hearlag sxaminem®,

8 7521, Actions ngainst sdwiniateative lnw judyes

{8} An action may be inken againgt an sdmin-
istrative lnw judge appointed under section
§108 of thiz title by the sgeney in which the ad.
minltrative law Judge 18 employed only for
good cause established and determined by the
Merll Bystems Protection Board on the record
after opportunity for hearing befors the Bourd,

{b} The sotlons covered by this section are—~

{1} 8 removal;

{2y n suspension;

{3} g reduction I grade;

{4} & reduction In pay; and

{8} s furlough of 30 days or less;

but do not Include—~
{A&Y u suspenslon or removal under section
4632 of this title:
{B) 5 reductiondn-fores action under sec
tion 3502 of thig Htls; or
(O} sy actlon inftlated under section 1704
of this title,

{Added Pub, L. #5-4584, title 15, § 204}, Out. 13,
1978, 92 Stat. 11372

Puron Provistans

& prior seption 9831, Pub, L. 89-854, Sepl. 8, 1986, 80
Stal. 628 Pub, L. 85-951, § Ma¥l), Mar 27, 1978, 82
Stat. 183, which related to removal of an administre-
Hve law judge appolited under section 3108 of this
title, was repealed by Pubs L. 95-454, § 204083,

Brreetive Dare

Buetion effective S0 days after Ool. 13, 1878, see ser
tion 807 of Pub, L. $5-454, set vul ag an Bifootive Dale
@é} 1878 Amendment note under seclion 1101 of thiz
$ilde,

Breron Heraanen 1o 1 Opuen Sg00ioKs

This section s referred {o i spellong 688, 1368, 15032,
TE1Z of this titlel title 1B section 1715; tille 38 esciion
&81; tille 20 gection B2 title 30 seetion 3801; title 42
zestiong 200084, 3804,
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SUBCHAPTER IV-NATIONAL BB0URITY
§ 7835, Definitlons

For the purpose of this subchapler, “agency”
HIBATIE-—

{1} the Depariment of Btate;

{2 the Depariment of Commerce;

{3 thie Department of Justioe:

{4} the Departiment of Delsnge:

{81 5 military department;

{4} the Const Guard; -

{73 the Atomle BEnergy Commilasion:

{8} the National Aeronsuties snd Bpace Ad-
ministration: and

(8! surh other sgency of the Covernment of
the Unlted Biates s the President deslgnates
in the best Intersats of nations securlty.

The President shall report sny dezlgnation $o
the Commitiess on the Armed SBervices of the
Congrass,

{Pub, L. B8-584, Sept. 8, 1968, 80 Stat. 828

HMasronieal anp Revision Nores

Revived Statnies and
Sintules ut Luvge

wd & CBL. 353, Aug. 28, 1880, ok 823, &3,
49%

%4 Biat, 4%

_ Poragraphs (118 gre supplled on authorily of
former section $3-1. which e carsled In parl into see.
tlon 1822, The references to “the Forelen Service of
ibe Uniled Slates” snd “several feld services™ are
omblied as unnevassary slnce they are within the ngen-
vles conserned. The words "military deparimenis” are
substituted for the enumeratlon of ihe milllary de-
partments in view of the definition of "military de
partment”™ in section 102

The reference {0 the Mational Bscurily Respurces
Bogrd ls omitied g8 the Board was shollshied by 1882
Reorg. Plan No. 8, § 6, off, June 12, 1053, 87 Btal. €34,

Paragraph (8 It restated b tonform (o the givle of
this tithe,

Standard changes sre made Lo conform with ihe
defintiions upplicable snd the style of this title as out-
Hued in the preface o the repord.

AnmaTion oF Tag Avouic Eveney Commrsaion

The Atomic Brergy Conunlsslon was abolished snd
si1 funotions were Sransferved o the Administrator of
the Energy Repesveh and Development Adminisira~
{lon tunless otherwise speelfically providedy by section
5814 of Title 42, The Public Henlth and Weifare, The
Euergy Resenrch and Development Adminstvation
was lermdnuied and funciipng vested by law In the &3«
minlstrator theven! were transferred to the Beorelary
of Energy {undess otherwise specifioally provided) by
seutions T151{a and 7283 of Titls 4%

Panama Tanal anp Panasis Ratisoasn Coupainy
By, Ord. Ko, 10237, 4pr. 27, 1881, 16 B R, 5677, made
the provigions of fovmer seetions 23-% and 5%-3 of this
title [see DNsposition Tablz preseding section 101 of
this Gtlel applicable io the Paname Canal CGoverne
ment and to the Panatsa Cansl Company.

§ 7592, Susponsion and removnd

{8} Botwithsianding other stabubes, the hesd
of an agency may suspend without poy an eme
ployee of his agency whon he conslders that
action necessary In fhe interests of natlonyl se-
curity. To the sxient that the head of the
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{Added Pub. L, 85-484, Litle IV, $ 41142, Ot 13,
19778, 92 Blat. 11745
E FRETTIYE mﬂm
Bubchapter eifective & wonths sfier Ot 13, 1998,
and congressions] review of nrovigions of sevtions 408
through 412 of Pub, 1. 85-484, 2ee section 418 of Pub,

L, 95-484, set oul as an Bifective Date note under sen
ton 2131 of this Hitle,

£7542. Actions voversd

This subchapter applies to 3 removal from
the oivil service or suspension for more than 14
days, but does not apply o an gotion infilated
under section 1208 of this ttle, to 5 suspension
or removal under section 7832 of this title, or to
?:i éemm’aﬁ under section 3822 or 3585 of this

&

{ Added Pub. L. 054584, tikie 1V, § 413423, Out. 13,
1978, 92 Siat, 1174, and amended Pub, L. %35
ggég}xvxz §1’§@%§€i}€13 Aug. 13, 1881, 98 Stat.

LRENDBERTE

1981Pub, L, §1-28 added reforence to seetion 3508
of this title.

Brrrorive Dave or 1881 AMpeouony
Amendment by Pub, L. 9138 elfective June 1, 1881,
with esrialn sxceptloms and conditions, ses sechion
104ter of Pub. L. 97-%8, sel out a5 an Bffective Date
note under seotion 3585 of this title.

8 7844, Couse and procedure

{8} Under regulstions preseribed by the
Office of Personnel Mansgement, an agency
may take an action covered by this subchapter
agninst an smployee only for misconduct, ne-
gloot of duty, or malfesssnce,

(b} An emiploves agalnst whom & setion cov.
giﬁ by ihis subchapber iz proposed {s entitled

(1) 8t lenst 30 days’ advance written noties,
unless there & reasomable cause fo belleve
that the employes Ding commitied 2 orime for
which s sentence of mprisonment can be im-
posed, stating specific reasons for the pro.
posed action;

{2y & ressoneble time, but not less than 7
days, bo angwer orally and in writing and (o
furnish alfidavits snd other documentary evi-
dence In suppord of the snswer:

{3} be represented by an stiorney or other
represeniative: and

{4y a written decledon and specific ressons
therefor at the esrliest prasticable date,

{8} An pgency may provide, by regulation, for
& hearing which may be in leu of or in addition
to the opportunity to answer provided under
subsection (X2 of this section,

(£} 4n employer ageinst whom an action
taken under this section b entitled o sppenl to
the Merlt Systems Protection Board under see
tion 7701 of thig {itle.

(g} Coples of the nolloe of proposed action,
the answer of the employes when writlen, and
8 Bum ¥ thereof when made orslly, the
notice of devision and reasons therefor, and any
order effecting an asction covered by this sub-
chapter, togeihor with any supporting wisterial,
shall be malntalned by the sgeney and shall be

NT OROGANIZATION ARD EMPLOYE
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R i)

furnished to the Merlt Bystems Prolection
Board uptn s reguest and to the employes af-
fected upon the smployed's request.

(Added Pub. L. 86-454, title IV, § 41145}, Oct. 13,

1078, 92 Btat. 1174, and smended Pub. L. 87-35,

%%éa EVIL, §1704aKy, Aug. 13, 1081, 85 Stat,
o}

1981--Bubses, (s}, Pub, L 97-35 subslitnied “miscon-
duct, neglest of duly, or malleasanes” for “such cause
&8 will promote the efficlency of the serviee”,

Bregorive Duaty or 1981 Awsunurwy

Amendment by Pulbs, L, 09-38 offestive June 1, 1881,
with certaln eiceptions and sonditions, see seotion
1104} of Pub, L. §7-38, st out a5 an Effcciive Bule
nvde under seotion 3888 of this tile.

Brorion R 59 10 1N OTRER BECTIONS

This wection I referred {0 in sectlon 3383 of this
$itle; title 10 seclion 1801; title 31 gection 733

CHAPTER 11--4APPRALY
Hee,
73084, Appellate procedures,
7782, Avilong inenlving desiminstion.
7903, Juddivial review of denislons of the Merlt 8ys-
temns Protection Bonrd.
AR EBRIHENTS

1918—~Pub. L, 85-454, title 11, § 205, Ogl. 13, 1978, 02
Btat. 1138, In Hem 7701 substiiuted “Appellate prove-
dures” for “Appenls of mrefersnce eligibles”, and
added Hems 7702 and 7103,

87701, Appeliate procedures

{a) An employves, or spplicant for employ-
went, mey submib an sppeal to the Merll Bys-
tems Protection Board Irom any sction which is

poeslabde to the Board under any law, rule, o
mgmmm An sppellant shall beve the right—
{1 to & hearing for which s fzanseript will
be kept; and
{2} to be represented by an silorney or
other reprasentative,

Appeals ghall be provessed fn sccordance with
raguistions presoribed by the Bowrd.

(b} The Board may hesr any cose sppealed to
it or may refer the oase to sn administvative
law judge appolnted under section 3108 of this
title or other employee of the Board designaled
by the Board to hear sueh cases, excent that in
any osse involving & removal from the service,
the caze shall be heard by the Board, an em-
ployee experienced In hearing sppeals, or an
administrative law judge. The Roard. sdmink.
trative law Judege, or other smployee {as the
cuse may bel shall make & declsion piter receipt
f the wriltten representations of the parties o
the sppenl and aiter opportunity for s hearing
under subsection (a)(1) of this section. & copy
of the decislon shall be furnlshed to each party
tn the sppeal and to the Offlce of Personnel
Management.

{31} Bublect to parsgraph (2) of this subsee.
tion, the declsion of the agency shsll be sus-
é&%@ggﬂ undder subsection (0 ondy If the sgency’s

eeislon—

11
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§ 7781 TYELE 5--GUVERD

{4} in the case of an sotion based on unge-
ceplable performance desoribed in ssction
4303 of this {itle, I8 supported by subsiantial
evidence, o ,

{8} in any other cnaw, is supported by a pre-
ponderanee of the svidence.

{23 Notwithetending paragraph (1), the agen.
oy's declalon may not be sustsined under sub-
gection (b of this seotion If the emploves of ap-
piicant for smaploymett—

{43 shows harmiul error in the application
of the agency’s procedures in srriving ot such
deviston;

{B} shows that the decislon was based on
any prohibited personnel practice despribed
in section 330300 of this title; o

{0y ghows that the declgion was not In s
sordances with lsw.

(1) In any case In which—

{4Y the Interpretation or application of any
elvil serviee lnw, rule, or regulstion, under the
Jurisdiction of the Office of Pasonne Man-
sgement I gt lssus In sny proceeding under
this section; and

{8} the Director of the Offlee of Personnel
Mansgement s of the opinlon that an wrong
ous declgion would have s substantisl hnpaot
on any civil service law, rule, or regulation
under the lurlsdiction of the Offles;

the Director may 88 & mattier of tlght Inlervene
or ofherwise partielpate in thal proceeding
wefore the Bosrd. If the Dirsctor exercises his
right to partivipale I 5 proceeding before {hie
Board, he ghall do 90 a5 early in the procesding
se practicable. Nothing In thiz title ghall be
construed to permil the Oifice to Interfers with
the independent deciglonmaking of the Meril
Bystewms Protection Board, _

{3y The Board shall promplly netify ihe Di
rector whenever the interpretation of any eivil
sorvice law, rule, or regulation under the jurls.
diction of the Offlee is al ssus I any procosd-
ing under this section,

{e¥1} Burept sz provided in sectlon 9903 of
thiz title, nny decision under subsection (b of
this section shall be finel uniess—

{4) & party to the sppeal or the Direclor pe.
titions the Board for review within 30 days
after the reveipt of the decislon; or

{B) the Boord reopens and reconsiders g
oase o1 is own motion,

The Board, for good cause shown, may sxtend
the 30-doy period referred to in subparagraph
{4y of this parsgraph. Ome member of the
Board may grand s petition or otherwise dirent
that s declzlon be reviewed by the full Board.
The preceding sendence shall not apply i, by
law, 2 deciglon of an administrative law Judge s
required to be soted upon by the Board,

{3 The Director may potition the Board for &
review under parsgraph (1) of this subsection
omly i the Director iz of e opinion that the
decision s erronscus and will have a substantial
impact on any olvil service law, ruls, or regula-
$hom uder the jurisdiction of the Offlce,

{82 The Bosrd, or an sdministrative law judes
or olher employee of the Board designaled to
Dear o cuss, may-—

{1} tonsolidate sppeals filed by two or more
sppellants, or

P ORGANIZATION AND EMPLOY

Diate Filed: 03/149/2012

{2} joln two or more 4
same appelisnt and hear
conpurrently,

i the declding officlal or offivials hearing the
zages are of the opinlon that the sciion could
resull in the appeslys’ belng processed more ex-
g’zeﬁééiﬁ%&y snd would not adversely affect any
narty.

(gl Except a3 provided in paragraph (3 of
inds subsection, the Board, or an administrative
Isw hudge or other employee of the Board des-
imnated {0 hear 3 case, may reqguire payment by
the agency lavelved of ressoneble atiorney foes
incurred by an employee or applisant for em-
pioyment if the sraployee or applicani s the
prevalling party and the Board, administrative
law judge, or otbier smployes {as the chze may
bey determings thal payment by ihe sgency is
warrantad in the Injerest of Justice, including
any case in which o prohibiled personneg prac-
five was engaged in by the sgency or sny case
in which the ageney’s action wag clearly with-
out merit.

{2} If an employes or applicant for employ-
ment {5 the prevailing party and the declsion Is
ased on a fnding of diserimination prohibited
under geotion 2302bXL) of this title, the pay.
ment of attorney fees shall be in socordsnse
with the standsrds prespribed under sestlion
706(k) of the Clvil Rights Act of 1884 (42 USB.LC,
F000e-5(k11

thy The Board may, by regulation, provide for
one or more siternative methods for seilling
mattars gublest {6 the sppellate jurisdiction of
the Bosrd which shall be spplicable at the eles.
tion of an appleant for employment or of an
smployes who Iz not i o undt for which s lsbor
organlzation v sccorded exclusive recognition,
and shall be in Heu of other procedures pro-
vided for undder this gection. 4 dechslon under
auch 2 mothod shall be fingl, unless the Board
reopersd and reconsiders & case 8t the reguest of
the Difice of Powoymal Mansgament undey
aubsertion {o) of this section.

U¥1y Upon the submission of any appeal io
the Bosrd under this section, the Boand,
through referonoe to such categorios of cases,
or other means, 83 1§ determines appropriate,
shall establizh and snnounce publicly the dale
by which it intends to complele aotion on the
mabler. Such date shall assure sxpeditious cone
gideration of the sppesl, congistent with the in-
terests of fairness and other peiorlilss of the
Board. If the Board fails to complete aetlon on
the sppes] by the announced date, and the ex-
pocted delay will exceed 30 days, the Board
shall publicly snnounce the new date by whieh
i Intends Lo complote netlon on the appeal.

12} Hot later than Muareh 1 of cach yesr, the
Board shall submit to the Congress s report de-
seribing the number of appesls submitied o I
during the preceding oalendar year, the number
of appouls on which it completed actlon during
that year, and the number of hubances during
that year i which 4 falled Lo sonclude & pro-
seeding by the date originally snnounsed, o
gather with an sxplanstion of the ressons
therefor,

{3y The Bowrd shell by rule indicats any
other oalegory of slgnificant Boasrd sction

f 1
d@cﬁéa them
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which the Board determines should be sublect
o the provisions of this subsection,

{43 It shall be the duty of the Bosrd, sn ad-
ministrative lnw judge, or emplovee deslgnated
by the Board to hear any proceeding under this
sectlon to expedite to the sxient practiesble
that proceeding,

(5 The Board muy prescribe regulstions to
earry out the purposs of this section,

{Pub, L. 88-554, Sept. 6, 1988, R0 Stat, 530 Pub.
L. 9b-484, tille 11, § 208, Oct. 13, 1978, 92 Bial,

1138; Pub, L. 96-54, § 2a)4B), Aug. 14, 1979, 53
&tat. 384.)

Brarpnican anp Revisron Horss

Bevised Statules and

Dertuslion Stabulve uf Lumpe

U Cods

Document: 00511793269

TITLE 5—-CQOVERNMENT ORGANIZATION AND EMPLOYEES

B UL, 583 dens

Juape 57, 1044, oh, 787, 514
8t 188 words, and

thass dut 188 words, and

EUTITEIRE

les %3 provisot, fexs 24 proviso), 58 Blat.
Aug, 4, 1047, oh, 447, 81

Blat 725,
] § UL, 508 June 3%, 1848, ch, 804, 83

iprovisel. Bial 575

The appilcation of the section is esiabilshed by the
words A preference eliglble employes a8 defined by
section 9511 of this Hile”, 8pecific msntion of the se.
tions sppealsble are novered by ihe reforense o “an
sdverge declalon under section 7512 of this (itle”. The
words “adminletrative suthority” are substituled for
“sdministrative offleer” to avold senfilel with the defi-
nlitlons of “zmployse” and “officer” In chapter 31 of
thls bithe and to include an individus! who & emploved
by the government of the District of Columbla or who
is 8 member of 8 uniformed service as sush sy {ndivid.
unl could have been an “sdminbtrative offlcoy” under
former spotlon 883, The words “the date of” in the
phrase “after the dale of recelpt of notice” sre omit-
ted 88 unnecessary, The words “ressonable rules and”
in the phrase “reasonsble rules and regulntions” are
amitied g3 unnevessary, The word “proper” in the
phrase “proper sdrpinistrative officer” iz omitted as
unnesessary, The word “designated” In the phrase
“desigrinted representative” ls omitied as unnecessary,

Blanderd changes are made fo conform with e
definitions applionile and the siyie of thiy title oyt
Hned by preface to the report.

Rersmeyorg 1w TERY

The clvil gervice law, reforred to In subsecs. (4 and
{22y s 3ot oul In this title. Bee, particulsriy, section
4301 o gy, of this title.

AMERTHENTS

1W18-Bubgee, (oX 1), Pub. L. 96-84, § JaX48%4), sub-
gtituted “adminbirative” for “administration”.

Hubger, (g)(1), Pub. L. §6-84, § 2245 B}, substitul-
ed (88 the cake may bel” fur *, 88 the ense may be,”.

Bubser, (h), Pub, L. 88-84, § a4 0y, substituted
“gubsection (oY for “subseriion (417

W~ Pub., L. 95-454 substituled In the sestion
satehline “Appeliste provedures” for “Anpeals of prel-
erence sliglbles” and substitated provisions relating to
proceduses appiivable with respoct to the Merlt Bya-
tems Protection Hoard for an employes ar spplicant
for employment, for provisions relstiog to appeals of
preferstics eliglble employees,

Tive Dare oF 1978 Aussnmane

Amendment by Pub, L. 88-54 offeciive July 13, 1978,
see section L) of Pub. L. 9884, sel out ez an Effsc.
tler Date of 1979 smendment note under seation 308
of this title.

Page: 81 Date Filed: 03/19/2012

87702

Errecrive Dars or 1878 Auwnmeny

Amendment by Pub. L. 86454 effsstive 30 days after
Tot. 13, 1978, see zection 907 of Pub. L. §6-484, set out
&3 an Bifective Dale of 1978 Amendment nole under
gection 1181 of this ttle,

Ex. Onp, Ko, 11787, Averass Svaveu ror Bursrovees

Bx. Crd, Mo, 12787, June 11, 1974, 38 P8, 200815, B=x.
Crd, Bo, 12107, Dec, 28, 1978, 44 PR 1085, provided:

By virture of ihe suthorily vested in me by the Cone
stitution and siulotes of the United Blales, lnpluding
seetlong 3301 and 7301 of ttle § of the United Slates
Code, and a8 Pregldent of the United Slates, It i3 or
dored as lollown:

Brermow 1. Buoept when otherwine provided by sial.
ute, the appeals sysiem established by ths Morlt Sys-
tems Profection Hoard under chispler 77 of tile § of
the United Blales Code [this chaplerd, snd soction 22
of the Exeentive Order ¥o. 11491 of October 29, 1889
Taet oul 25 3 nobte under section 7101 of this $itlel,
shall constitute the sole system of appesl for an e
ployes who is vovered by that appeals aystem,

Bec. 2. Bxeputive Order Ko, 10887, relating to sgency
zyeteme for appesls froo sdverse aotion, is rovoked.

Bzo, & Thizs order ghall be effective on the 80th day
after lnsuanee and ghall spply o all sadverse sctions ef-
fective o and afler thet dsy. However, an sppes]
timely fHed from an adverse sotion effective prior to
that duy under an sgency appeals syslens eatatiished
pursuant o Breculive Order No. 10887 shall be proo.
essed Lo completion under that system.

Beciion Rrrraren 10 I8 Onise Beoirons

This section I referred to In seciions 1208, 38593,
3563, 4806, 4303, $508, 7121, THIL. 7543, TIOR, Y03,
8347 of this title; title 22 sactions 1438, 4137 Uile 31
section 783 title 38 seutions 106, 4302

#7702, Actions involving diserimination

(18X 1} Nolwithetanding any other provigion of
law, and except as provided In paragraph (3) of
thile subsection, In the cage of any employes or
applicant for employment who

{4} has been affecied by sn sction which
the employes or spplicant may appesl (o the

Merlt Systems Protection Board, and

(B alleges that g basis for the action was
dizerimination prohibited hy—

(1 section 719 of the Clvil Rlghts Aot of
1864 (42 U .B.C. 2000e-18),

{4y section 8(4) of the Falr Labor Stands
ards Aut of 1938 (2% U.B.C, 208(dy,

(i) section 801 of the Rehsbiiltation 4ot
of 197% (28 UB.C. 781},

{iv} sections 12 and 15 of the Age Disorim-
ination in Employment Act of 1887 (29
T.8.0. 631, 8%%a), or

{vy any rule, regulstion, o policy directive
preseribed under any provigion of aw de-
seribed In colsuges (1) through (v) of this
subparagraph,

the Board shall, within 120 days of the filing of
the appeal, decide both the lssue of diseriming-
tion and the appesiable gotlon in accordsnve
with the Bosrd’s sppellats procedures under
gection 7701 of this Utle and this seotion,
{2} In sny metber befors an agency which in-
yolvag——
{4 sny action deseribed In paragriph
{1HA) of this subssction; snd
{B) any lssue of discrimination prohibited
under say provision of law described In pars-
graph (1XB} of this subsection:

13
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1) one membey of the Board designated by
the Chnlrman of the Board sach thme & panel
iz convened: and

{18) one member of the Commizsion desip-
nated by the Chalrman of the Commisglon
ench thne o panel iz convened,

The chalrman of the speolal pangl may be re
moved by the President only for nsflidency,
negloct of duty, or melfessance in offlce.

(B! The chairman (s entitied o pay ol s rate
sguel to the meximum annual rate of basle pay
peyable under the General Schedule for esch
day he s engaged In the performanwe of official
bualiness un the work of the specisl panel,

{C) The Board and the Commission shell pro-
vide sueh adminlstrative ssalstance o the spe-
clal penel 2z may be necossary and, o the
extent practicable, shall equally divide the
sosts of providing the sdmindsirative asslatance,

(a1} Notwithstanding any othwr provision of
taw, if st any time alter— ,

{AY the 120tk day following the filing of
any maller described in subsection (aX2) of
this section with an apenty, there s not judi-
cislly reviewsble sction under this section or
z,fa appesl under paragrapl {33 of this subwec-

on;

(B3 the 1204 day following the filing of an
appeal with the Bosrd under submection (a1}
of this section, there i no judidally reviews-
bie actlon (unless such action is not as the
resull of the [lling of & prtitlon by the em-
ployee under subssetion <bXi) of this sso.
tlany or

¢y the 180th day following the flling of a
petition with the Egusl Employment Qupor.
tunity Comwomnission ursler subsectlon (X1 of
this section, there & no final sgency setion
?inéﬁr subsection (W), (03, or {4) of this seo

3 eH

an employes shall be entitied fo file g eivil
sction to the wme extent snd In the same
manner as provided In secllon TI%c) of the
Civil Rights Act of 1864 (42 U.8.C. 2000e-1800)},
section 1B(c} of the Age Discrimination o Bm-
ployment Act of 1067 (28 U.E.0. 833l or see-
tlon 18(h) of the Falr Labor Standurds 4st of
1838 (20 U.A.C, 218(bY,

{25 i, st any tme alter the 120th day follow-
ing the filing of sny matier desoribed in subsec.
thon {832 of this section with an sgency, there
is ooy Judiclally reviewable sctlon, the emploves
may appesl thie matler o the Board under sub-
section (1) of this section,

{3 Hothing in this section shall be construed
to affect the right to il de nove under any
provigion of law deseribed in subsestion (aX3y
of thiz sectlon after s judiclelly reviewsble
soetion, including the declsion of an agency
under subsection ()2} of this section.

{fy In any esse in which sn employes 8 re-
gquired to {le any action, appesl, or pelttion
undeyr this ssction and the employse thmely
files the sction, appesl, or petition whh an
agency other than the sgency with which the
setion, appesl, or petition Is to be flled, the om-
ployes shall be lrested o3 having Umely flled
the sction, appeal, or petition sz af the dats it
is filed with the proper agendy,
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{Added Pub, L. 88-454, title IL § 205, Ot 13,
1878, 02 Blatb. 1140, and amwended Pub. L. 96-54,
§ (a2 483, Aug, 14, 1979, 03 Bist. 384.)

Revenesoes ¢ TrEY

The sivil servive law, reforred (o In subsec, (6XD.
sel oub In this titls, Bee, partloularly, section 3301 o
seq. of Chis title, The Ueners! Schedule, teferred o in
23%?5% {NBHED, 1o set oyl under ssetlon 5332 of his
itle,

AMEROMENTS
1979--Bulge. (aHiXAL Pub. L. 5684, § U484y
subatituted “aifocied” for Yelfecied”,
Subses. BHUINEBNL Pub. L. 56-54, § 20aX48B, sub-
stltuted “2000e-18" for “3000p-180%,
Bubser, leX1 Pub, L #8-54, § Hal 4408y, (D), sub-
stituted “of this sectlon” for “of this title” In subpar,

3, and “21&LY for “21604Y* In provigon following
subpsr, (G

Frencrive Dar oF 1978 Auerouenr

Amendment by Pub, L. 38-84 effestive July 13, 1999,
see section 2k of Pub. L. §6-584, seb nut us an Bifes
tive Diate of 1979 Amendment nole ander sestion 308
of $his title.

Brroorive Date
Bection offective 40 days aller Ok 18, 1978, see sen-
iinn 907 of Pulb, L 96-484, seb oul o8 sn BEffective Date

géj 1978 Amendment note under seetion 1101 of this
#,

Buopror Rerenish 4oty Oruen Brovions

This section s referred to i seotions 7131, 7901,
B3 of thig title: title 31 sectlon 753,

#7703, Judicisl review of dechilons of the Merit Sys-
terns Protection Bosrd

{8313 Any employee or spplicant for employ-
ment adversely affected or aggrieved by a fine!
order or desieion of e Berlt Systems Protes
tion Board may obtaln Judicisl review of the
grder or decision,

£23 The Board shall be the named respondent
in sny prooseding brought pursunnt to this sub-
section, unless the employes or applicand for
employment seeks review of a final order or de-
vlelon lssued by the Board under section T70L.
In review of a final order or decision Bsusd
under sectlon TI0L, the agency responsible Tor
taking the action appeaed o the Bosrd shall
be the named regpondent.

{831} Exeept ag provided in paragraph {2) of
this subsestion, & petition to review s final
order or fnsl deciglon of the Bosrd shall be
filed in the United 8iates Court of Appeals for
the Feders] Clroult. Netwithstanding sny other
provigion of law, any petition for review must
be filed within 30 days after the dale the petl-
tioner recelved notlcs of the final order or decls
glon of the Board,

{4y Cases of distrimination subject to the pro-
vistons of sectlon 7702 of this title shiall be filed
under section TUHe) of the Ovil Bights Act of
1884 (42 UB.0, 2000e-18(6)), seedion 186! of the
Age Diserimination In Employment Aot of 1887
(2% 8.0, 8330y, and section 168¢h) of the
Falr Labor Standards Act of 1538, a8 amended
(28 11.8.0, 218063, w applicable, Notwithstand-
ing any other provislon of law, any such case
filed under any suph section mwust be flled
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within 30 days aflzr the date the ndividual
fing the case recelved notice of the judiclally
reviewable action under such section 7702,

{e} In any case flled In the United Biates
Duurt of Appesis for the Pederal Clreuls, the
court shall review the record and hold unlswiul
and ot sside any sgency sction, findlngs, or
conclugions found 1o be—

{1 arbitvary, copriciows, an abuse of discre-
tion, or otherwise not in sccordsnce with law;

{2} obtained withou! procedures yequired by
taw, rule, or regulatlon having been followed;
or

{3} unsupporied by substantial evidencs;

sxvept thet in the caze of diserimination
brought under any section referred o In sub.
septlon (BX2 of this section, the employee or
applicant shiall hiave the right to have the facts
subjsct {0 trial de nove by the reviewing court.

dy The Director of the Office of Personnel
Mansgement may oblaln review of any final
order or declslon of the Board by fllog 5 pet-
tlan for judlcinl review in the Unlled Biates
Court of Appesls for the Pederal Clreult if the
Director determings, In his dseretion, thet the
Bonrd erred In Inferpreting s olvi) service low,
rule, or regulation affecting peysonnel manage-
ment and that the Bosrd's decision will have s
substantial impact on a olvll service law, ruls,
regulation, or poliey direstive. 11 the Diregtor
did not intervens in & matier before the Board,
the Director may nol petition for review of 2
Board Jdeclsion under this section unless the Db
rector fivst petitions the Board for » revonsider-
ation of itz declglon, and such petition s denled,
In addition to the named respondent, the
Board and sl other parties to the procesdings
before the Board shall have the right to appear
in the proceeding before the Court of Appeuls.
The granting of the petition for judicial review
shg%é be af the discretion of the Court of Ap.
peals,

{Added Pub, L. 95-454, title 11, § 205, Oot. 13,
1998, 92 Siat. 1343, and smended Pub. L.
$7-164, title 1, § 144, Apr. 2, 1982, 98 Bisl 45

Reranpnoes iw Texy

The oivll service law, referved to in subsee, (03, Ig gt
out in this ttle, Bea, particularly, section 3301 ot seg,
of thiz tille.

AMENDMENTY

1882%-Bubgee, (b1 Pub, L. 99-184, § 144012, substl.
tuted “Unlted Slates Court of Appeals for the Federal
Clrewlt” for “Oourt of Clabms or 8 United States court
of appesis as provided In chaplers 81 and 188, respee.
tively, of title 287,

Subseo. (£}, Pub. L. 99-164, 3 144D, substiiuted
“Court of Appeals for the Federsd Clroult” for “Courd
of Clalons o & Uniled Slates coust of appeals™,

Subsec. (41 Pub, L. §9-184, § 144033, substiluted
“Unlted States Court of Appesls for the FPederal Ol
cult” for “United States Court of Appesls for the Dis.
trich of Columbla™.

Brreovive Dacg oF 1882 Axewoueyr

Amendment by Pub. L, §7-184 effeviive O, 1, 1382,
gee seebinn 402 of Pob, L. §7-184, 36t 0wl sz & nole
under sextion 191 of Tile 28, Judiclery and Judiclsl
Provedure,

Brrecrive Dare

Beotlon offective 00 days after O, 13, 1978, sce seo-
tlon BOT of Pub, L. 88454, set out a8 an Bffertive Date

) BMPLOYEES Page 840

gﬁfﬁl&?& Amendment aole under sectivn 1461 of this
2.

Berriow Rerenagy vo 1w Orsoen Szcnions

Thiv section I referred to in seotions 7081, 8347 of
this title; title 28 section 23432

CHAPTER T9-BERVICKS TO EMPLOYEES

Bee,

iR Health service programs.

1863, Baloty programs.

0%, Proteetive dothibog and equlpment,

87951, Henlth service progroms

{5} The head of each ageney of the Govern-
ment of the United Biales may establish,
within the Umits of appropristions avallable, s
heslth service program io promote and maln.
taln the physfoal and mental fitness of employ-
ges under his Jurbdiction.

{(b) & hesllh service program may be estab-
lished by contract or atherwise, bul only—

€13 aller consultation with the Secretary of
Henlth, Bducation, and Weifare and conslder-
ation of s recommendations; and

{2} in locnlities where theve are a sufticlent
mpaber of employess {0 warrant providing
the service,

{0y A heslth service program Is Umited (o
¢1) treatment of tnethe-job liiness and
genm sonditions requiring emergensy atisn
on;
{2} preemployment and other examinstions,
£33 referval of employess to private physh
clans and dentists; snd
{41 preventive programs refating to health,

{d) The Secrolary of Health, Bducation, and
Wellare, on request, shall review 3 healih sery-
fve program gconducted under this section and
shall submit comment and reconmunendations o
the head of the sgency concerned.

(e} When this sectlon authorises the use of
the professions! servives of physiclans, that au-
thorization includes the use of the profossional
services of surgeons asnd ossteopathie practition.
erg within the scope of thel practice a3 defined
by Btate law,

(£} The heslth programs conducted by the
i?sz}awmg agencles sre not affected by this sep-
tione—

(1) the Tennuzsee Valley Authority;
£33 the Canal Zone Government, and
{3) the Panams Canal Company.

{Pub. L. 85-554, Sept. 8, 1966, 50 Slat. 530; Pub,
1. 80-83, § 1(47), Sept. 11, 1567, 81 Stal. 209.)

Hisrorical 2un Revisiow Noves
18468 Aot

Revtsed Sialules und

Berivaiion Biatutes 5l Large

0.8, Code

e B S8 188, Aug. 8 1848, ch. 868, S8
Btat, 503

Bept, 23, 1969, th. 1010, § 5
€4 Stas. 993,

In subsection (a), the words “sgency of the Covern.
ment of the Unlied Btates” are coextensive with and
subwifiuted for “depariments and sgencies including

ED_002388E_00005732-00053



ED_002388E_00005732-00054



